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CASE HISTORY

The claimant timely appealed a November 28, 2017 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on May 9, 2017. She last worked on June 9, 2017. At that time, she worked part time as a housekeeper. She was paid per room cleaned.
The claimant was discharged for making a remark regarding some of the employees that work for the employer. The employer hires some special needs people to perform certain jobs for the employer. These employees are paid by the hour. The manager sets boundaries as to the language applied to the special needs employees. If any employee uses a derogatory name towards one of the special needs employees they are discharged immediately. The claimant was made aware of this rule in her orientation.
The claimant was not a special needs employee. The claimant was a regular employee that was paid by the room. She did not perform to the standards set by the employer. The claimant had to return to some of the rooms that she had been assigned to clean. Therefore, she did not get to clean as many rooms in order to earn the minimum of $30 per day as set by the manager.

The manager asked the claimant to perform some of the work done by the special needs employees. The offer was made to allow the claimant to meet the $30 minimum earnings per day as promised by the manager. The owner observed the claimant performing work usually done by the special needs employees. The owner questioned the manager about the claimant performing the work of the special needs employees. 
The manager approached the claimant concerning the owner observing her perform work associated with the special needs employees. The manager discharged the claimant for stating that she could “act retarded.” The claimant denied saying that. The claimant recalled that she was told that the owner wanted her discharged because she was performing work set for the special needs employees and therefore reducing the amount of work they could perform.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Credibility choices are for the trier of the fact to make and his selection will generally be accepted by the reviewing court. B.B.S. Construction Co., Inc. vs. Stone, 535 P.2d 271 (Alaska, 1975).

In this matter, the employer testified that the claimant used the word “retarded” when referring to the special needs employees’ work and the claimant denied using the word “retarded.” The claimant used the term “special ed” and “special needs” interchangeably. The employer only used the term “special needs” when referring to these employees. Her tone showed affection and appeared genuine. Anger crept into her tone when she spoke of people using derogatory remarks toward these individuals. The claimant’s tone when referring to the “special needs” employees appeared to be less caring or genuine. The Tribunal holds that the employer’s testimony was more credible.
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm. Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The claimant refused the explicit instructions of the employer to not use certain words when referring to the special needs employees. The employer’s request was reasonable and was not detrimental to the claimant. Therefore, the claimant was discharged for misconduct.
DECISION
The determination issued on November 28, 2017 is AFFIRMED. Benefits are denied for the weeks ending June 10, 2017 through July 15, 2017. The three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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