Docket # 18 0070
Page 3

[image: image1.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT
EMPLOYMENT SECURITY DIVISION
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509





APPEAL TRIBUNAL DECISION

Docket number: 18 0070  
CLAIMANT:
DETS:



JAMIE HILLS
BENEFIT PAYMENT CONTROL UNIT
REOPENING ORDER
A hearing was scheduled in this matter at 2:30 pm Alaska time on February 12, 2018.
A hearing notice was mailed to the claimant on January 26, 2018.  The claimant failed to participate in the hearing. A default dismissal notice was mailed to the claimant on February 14, 2018. The notice stated:
You may request that the undersigned Hearing Officer reopen the hearing. The Hearing Officer will reopen the hearing if you failed to appear because of circumstances beyond your control. You must make your request in writing and you must explain the circumstances fully. Your request must be delivered or mailed within ten days after February 14, 2018. This time limit may be extended for a reasonable amount of time if circumstances beyond your control prevented a timely request. 

The claimant received the default dismissal notice on February 22, 2018. The claimant requested reopening of his hearing in a letter mailed April 16, 2018. The claimant stated in his request that it had taken him that long to construct his reopening request. The claimant stated in his letter that he has a rare genetic disorder which causes him to have a hard time understanding unemployment.  He stated that he gets frustrated when he calls for help and has problems understanding what it is he is not doing correctly.  

STATUTORY PROVISIONS
AS 23.20.420. HEARING PROCEDURE AND RECORD.

(a)
Each party shall be promptly given a reasonable opportunity for fair hearing. An appeal tribunal shall inquire into and develop all facts bearing on the issues and shall receive and consider evidence without regard to statutory and common law rules. The appeal tribunal shall include in the record and consider as evidence all records of the department that are material to the issues.

8 AAC 85.153. HEARING PROCEDURES.

(f)
A hearing may be postponed, continued or reopened on the appeal referee's own motion or at the request of an interested party. All requests must explain in detail the reasons for the request. If a party fails to appear in person or by authorized agent at a hearing, the appeal referee may reopen the hearing only if the party failed to appear because of circumstances beyond the party's control. All other requests may be granted only if there is good cause. The following rules apply to requests:

(1) A request for postponement may be either written or oral but must be received by the appeal referee before the hearing starts.
(2) A request for continuance must be made orally to the appeal referee during the hearing.
(3) A request for reopening must be made in writing to the appeal referee and must be delivered or mailed within 10 days after the scheduled date of the hearing. The 10-day period may be extended for a reasonable period on a showing that the request was delayed as a result of circumstances beyond the party's control.
(4)
If a request for reopening is not allowed, the appeal referee will mail a written ruling and a statement of the right of appeal from that ruling to each party.

(5)
The appeal referee will rule upon requests for continuance or postponement either orally or in writing. The rulings may be contested before the appeal referee at the hearing. If a postponement or continuance is denied, the appeal referee will make a decision on the issue under appeal, and the denial of postponement or continuance may be appealed in an appeal from the referee's decision.
CONCLUSION
Under 8 AAC 85.153(f), a hearing may be reopened at a party's request only if the party failed to appear because of circumstances beyond the parties' control. 

In Biessel, Com, Dec. No. 9224963, May 27, 1992, the Commissioner of Labor stated:  

The phrase "circumstances beyond a claimant's control" was not intended to mean simply mislaying, forgetting about, or losing a claim certification.  

"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Com. Dec. 9028559, January 30, 1991….

In Demit, Com. Dec. 87H-EB-099, May 1, 1987, the Commissioner held, in part:
It is the claimant's responsibility to thoroughly read all information provided to him by the Division so that he will have the necessary knowledge needed to properly handle his claim.
In Thompson, Com Dec. 07 1164 , October 9, 2007, the Commissioner held, in part:
In Commissioner Decision 03 2368, January 8, 2004, we concluded that an “employer is responsible to ensure its mail is reviewed and acted upon in a timely fashion.” This holds true for claimants and other interested parties. The claimant in this matter knew after an initial glance that a determination and notice of liability had been issued that she believed to be incorrect, and yet she put it aside to be dealt with at a later date.
While we agree that it can at times be tempting to put matters aside, it does not remove one’s obligation to ensure appeal rights are protected. We do not believe the claimant in this case has distinguished her situation such that her appeal delay can be attributed to a cause beyond her control and thus excused. 

The default dismissal notice received by the claimant on February 22, 2018 clearly states the deadline to request reopening is ten days after February 14, 2018.  The claimant received the default dismissal notice eight days after it was mailed.  It is understandable that it would be difficult to request reopening in the short window of time that remained, particularly if assistance was required to compose a written request. However, the claimant has not established that it was reasonable to wait 53 days after he received the default dismissal notice to request his hearing be re-opened. 

The claimant has not shown a circumstance beyond his control that caused him to miss his hearing. Therefore, his request to reopen cannot be granted.
DECISION

The claimant’s request to reopen the hearing is DENIED. 
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on July 11, 2018.






Rhonda Buness, Hearing Officer

