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CASE HISTORY

The claimant timely appealed a January 16, 2018 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on April 14, 2015 as a full time seasonal gatekeeper at the garbage dump.  She began work as an administrative assistant on July 3, 2017. She last worked on Friday, 

December 22, 2017. At that time, she worked full time as an administrative assistant. She resigned on January 1, 2018 via e-mail. The claimant established a claim for unemployment insurance benefits effective Sunday, January 14, 2018. 
The claimant’s life had been threatened by a coworker at the dump on 

May 3, 2017. The claimant reported the threat. The employer would no longer allow the claimant to work with the coworker who had threatened her life. The employer encouraged her to apply for other positions with the employer that would separate her further from the coworker who had threatened her life. 

The claimant applied for and received the job of administrative assistant on July 3, 2017. She did not get to keep her rate of pay and began the job as a probationary employee. She noted other employees that had been given similar jobs or promotions were not made probationary employees. She believed that her sexual preference was the reason for her being required to be a probationary employee. She filed a complaint. The employer shortened the probationary period to 45 days.

The claimant believed that she was being harassed by coworkers about her sexual preference. She complained to the employer that the employees should receive diversity training. The employer agreed. The employer arranged for diversity training in August 2017. All employees were required to attend the training.
The claimant believed that the manager was harassing her concerning her sexual preference. She went to the assembly with her complaint. The assembly met in executive session about the accusations made by the claimant. She was not aware of any action taken by the assembly concerning her complaint. The manager did not make any harassing statements after the assembly meeting.
The manager assigned one person to work alone at the garbage dump. This created a safety issue as one person is not allowed to work at the dump. The claimant was asked if she would work at the dump for the next three days with the person. The claimant agreed because the person who had threatened her life was on vacation.
The claimant reported to the dump on December 20, 2017. The location brought up fears and discomforts from the threat that had been made that summer. She also found that she was not strong enough to perform some of the functions. She only worked there one day. She reported back to the administrative office the next two days. The dump was closed for those two days, December 21, 2017 and December 22, 2017.

The claimant went to visit family over the holidays. She determined that she could no longer work for the employer while she was visiting with her family. She submitted a written resignation by e-mail on January 1, 2018.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:
(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;
(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers               better wages, benefits, hours, or other working conditions; if          the new work does not materialize, the reasons for the work           not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).
AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.
CONCLUSION
In hostile work cases, "employees work in offensive or abusive environments." Ellison v. Brady, 924 F.2d 872, 875 (9th Cir. 1991). "Conduct which unreasonably interferes with work performance can alter a condition of employment and create an abusive working environment." French v. Jadon, Inc., 911 P.2d 20, 28 (Alaska 1996) quoting Ellison, 924 F.2d at 877. The United States Supreme Court has stated that "challenged conduct must be severe or pervasive enough to ‘create an objectively hostile or abusive environment -- an environment that a reasonable person would find hostile or abusive." Id. Quoting Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993). There is no violation, however, "if the victim does not subjectively perceive the environment to be abusive" because the conduct "has not actually altered the conditions of the victim's employment." Id….
An employee must objectively establish "a pattern of ongoing and persistent harassment severe enough to alter the conditions of employment" to succeed in a hostile work environment claim. Draper v. Coeur Rochester, Inc., 147 F.3d 1104, 1108 (9th Cir. 1998). The Department's presumption in benefits denial appeals is that the employee left without good cause. It is the claimant's obligation to overcome this presumption….

The evidence presented by both parties is that the employer attempted to correct each issue brought forth by the claimant. The claimant was separated from the employee that had threatened her, the employer changed the probationary period for her, held the diversity training she recommended, the assembly met about her complaint, and she was not required to return to the dump after it created discomfort and fear for her. 

The claimant has not overcome the presumption that she left work without good cause.

DECISION

The determination issued on January 16, 2018 is AFFIRMED. Benefits are denied for the weeks ending January 6, 2018 through February 10, 2018. The three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on March 1, 2018.
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