Docket# 18 0287
Page 3

[image: image1.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT

DIVISION OF EMPLOYMENT AND TRAINING SERVICES
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509





APPEAL TRIBUNAL DECISION

Docket number:  18 0287    Hearing date:  March 2, 2018
CLAIMANT:
EMPLOYER:
EDWIN ANACAN
ISLAND HOTELS LLC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Edwin Anacan
Timothy Chomko
CASE HISTORY

The claimant timely appealed a February 2, 2018 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer in late September 2017. He last worked on December 26, 2017. At that time, he worked part-time as a dishwasher. The claimant worked on Monday and Tuesday each week from about 3:00 pm to 11:00 pm. He also worked as needed for special events.
The employer’s policy for absences called for workers to personally notify their direct supervisor of an absence at least two hours before a shift. The claimant was provided with the policy on hire. The supervisor’s phone number was posted in numerous places and the claimant had the supervisor’s number.

The claimant was ill with seasonally-exacerbated asthma on January 1 and 2, 2018. He called in the morning and left a message with the front desk for his supervisor on both days. The supervisor did not get the message and believed the claimant was a no-show, no-call for those dates.  The claimant was scheduled to work on January 6, 2018 for a banquet, but he called and left a message with the front desk that he was too ill to work. 

The claimant was scheduled to work January 8, 2018 and he spoke to his supervisor in advance of his shift. On January 9, the claimant called one hour before his shift was supposed to start.  He was experiencing a medical emergency with his asthma and went to the emergency room at that time. He spoke to the front desk on that occasion. 
On January 13, 2018, the supervisor told the claimant he was discharged because of his continued absences without following the employer’s call-in policy, and particularly the days the claimant was a no-call, no-show.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged because he was absent on many of his scheduled work days and he did not always follow the employer’s policy to notify his supervisor two hours before his shift.  
In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:

Unexcused absence or tardiness is considered misconduct in connection 
with the work unless there is a compelling reason for the absence or 
tardiness and the worker makes a reasonable attempt to notify the 
employer.
The claimant in this case was ill and therefore had good cause to be absent from work, however he failed to follow the employer’s policy that he contact his supervisor directly and the claimant frequently left messages at the front desk instead of calling his supervisor directly at the phone number he had for the supervisor. It is understandable that the claimant left a message with the front desk on the date of his last absence, as he was in an emergency situation. The claimant did not establish that he had a good reason for his failure to follow the employer’s policy on any other date he was absent.  Because the claimant failed to follow the policy, the employer believed he was a no-call, no-show on January 1 and 2, 2018, and this was the supervisor’s main reason for discharging the claimant. 
The Tribunal finds the claimant’s actions that led to his discharge rise to the level of misconduct connected with the work.  The penalties of AS 23.20.379 are appropriate in this case.   
DECISION
The determination issued on February 2, 2018 is AFFIRMED. Benefits remain DENIED for the weeks ending January 6, 2018 through February 10, 2018. The three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.


APPEAL RIGHTS
This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on March 2, 2018.







      Rhonda Buness, Appeals Officer

