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CASE HISTORY

The claimant timely appealed a February 14, 2018 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on May 1, 2017. He last worked on January 19, 2018. At that time, he worked full time as a general manager and was paid a salary. The claimant established a claim for unemployment insurance benefits effective February 4, 2018.
The employer was out of town on January 15, 2018. He received a text message from an employee stating the claimant threatened to discharge her. The employer had discussed with the claimant in October or November that he should not threaten employees with discharge. The claimant had given the employee a written warning for missing work. He had advised the employee that any future absences could cause her discharge.
The claimant had three employees that would call in sick at the last minute. This required the claimant to work in the place of the employee that was absent. The claimant believed that he was following the progressive disciplinary policy of the employer. He believed that it was prudent on his part to warn an employee that absences were placing the job in jeopardy. The warning he gave the employee in January was for a last minute absence.
The employer has not received any complaints from employees and the atmosphere is more harmonious at the work place since the claimant was discharged.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Division’s Benefit Policy Manual in Section 390.25 Annoyance of Fellow Employee states in part:

It is the responsibility of workers to get along with other employees to the best of their ability. However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct. 
If a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work  

The fact alone that a worker's fellow employees object to working with the worker does not make a discharge one for misconduct. If the employer fires the worker merely to keep peace, this is not misconduct on the part of the worker. 
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm. Dec. 86H‑UI-213, August 25, 1986.

The employer has not shown how the claimant’s giving a warning to an employee that is absent and advising that employee of the consequences of future actions is misconduct. The Tribunal does not question the right of the employer to discharge the claimant that does not meet its standards. However, there is an insufficient quantity and quality of evidence to show that misconduct connected with his work was the reason for his discharge.
DECISION
The determination issued on February 14, 2018 is REVERSED. Benefits are allowed for the weeks ending January 27, 2018 through March 3, 2018. The three weeks are restored to the claimant’s maximum benefits. The claimant may be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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