Docket# 18 1339
Page 5

[image: image1.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT

DIVISION OF EMPLOYMENT AND TRAINING SERVICES
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509





APPEAL TRIBUNAL DECISION

Docket number:  18 1339    Hearing date:  October 9, 2018
CLAIMANT:

TROY FRANKLIN

CLAIMANT APPEARANCES:
DETS APPEARANCES:


Troy Franklin
None

CASE HISTORY
The claimant timely appealed a September 14, 2018 determination which denied benefits under Alaska Statute 23.20.378. The issue before the Appeal Tribunal is whether the claimant was able to work and available for suitable work during a period of travel and whether the claimant is eligible for a waiver of availability.

FINDINGS OF FACT

The claimant established a claim for unemployment insurance benefits effective April 22, 2018. 
On August 26, 2018, at about 1:30 am, the claimant flew from Fairbanks to Seattle, Washington.  The claimant met his elderly father there. The claimant travelled for the purpose of assisting his father while his father obtained medical care that is not available in the small Alaska town where he lives. The claimant had to get his father to and from the airport and medical appointments.  The claimant returned to Fairbanks at about 11:00 am on September 4, 2018. 
The claimant customarily works as a maintenance person. His normal work schedule is Monday through Friday day shifts, although he has occasionally been required to work weekends.  The claimant reported the required work search contacts during his travel, but his contacts were for work in the Fairbanks area. The claimant did not search for work in Seattle. 

PROVISIONS OF LAW
AS 23.20.378: 

(a) 
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. An insured worker may not be disqualified for failure to comply with this subsection if

(1) the insured worker is not available for work because the insured worker . . . 

(B) 
is traveling to obtain medical services that are not available in the area in which the insured worked resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services; and

  (2) a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.

8 AAC 85.010 provides:

(a) In this chapter, unless the context requires otherwise, . . . 

(8) "compensable claim" means a continued claim for which a money benefit is payable or has been paid, or for which a credit against an overpayment is allowable or has been allowed;

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

8 AAC 85.353 provides:

(a) 
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382.


(b) 
A claimant is available for work each week while traveling only if the claimant is traveling to



(1) 
search for work and is legally eligible to accept work in the area of travel;



(2) 
accept an offer of work that begins no later than 14 days after the claimant's departure; or



(3) 
establish or return to a residence immediately following the 



claimant's discharge from the armed forces.


(c) 
A claimant who travels in search of work must be legally eligible to accept work and make reasonable efforts to find work each week in the area of the claimant's travel, by



(1) 
contacting in person an employment office;



(2) 
making at least two in-person employer contacts;



(3) 
registering in person with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel; a claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel; or



(4) 
attending in person a pre-arranged job interview.


(d) 
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work. A claimant is not available for work after the claimant travels for more than seven days if traveling to 



(1) 
accept an offer or work that begins 14 days after the claimant’s departure; or



(2) 
establish or return to a residence immediately following the claimant’s discharge from the armed forces.

CONCLUSION

Alaska Statute 23.20.378, above, states that a claimant may not be denied benefits if the worker is not available for work because the worker is traveling to obtain medical services that are not available in the area in which the insured worked resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services.

The claimant in this case traveled to accompany his father to obtain medical services that are not available in the area of his father’s residence. The remaining point for the Tribunal to consider is if the claimant’s father can be considered a “dependent” of the claimant for the purpose of medical travel.
The division’s Benefit Policy Manual, in AA 150.1, states:
I. Travel While Under a Waiver of Availability

a. The claimant must be traveling to obtain medical services for the

claimant personally, their spouse or for a dependent.

Example: The claimant accompanied her great-grandmother,

who had broken her hip, from Cordova to Anchorage. Since

her great-grandmother was not a spouse or dependent, the

Tribunal held that the cause for her travel was not allowable

under the statute. (97 2702, January 14, 1997)

Alaska Statute 23.20.378 does not define “dependent” for the purpose of that section.  Alaska Statute 23.20.350(g) defines “dependent” for the purpose of claiming a dependent’s allowance. In that section, “dependent” means an individual’s unmarried child, stepchild, legally adopted child, or legal ward under 18 years of age.

Regulation 8 AAC 85.354(d) defines the term “immediate family member” for the purpose of exempting a claimant from the requirement to be available for work while attending a funeral of an immediate family member.  In that section, “immediate family member” means a person who is related to the claimant by blood, marriage, or adoption as a parent, child, spouse, brother, sister, grandparent, or grandchild.

The Tribunal reasons that if the authors of the statute had intended a claimant to be exempted from the availability requirement while accompanying a parent on medical travel, they would have used the term “immediate family member.”  As that term was not used, the Tribunal concludes that the authors intended the term to have the same meaning as it does elsewhere in the Chapter (AS 23.20.350(g)), and was not intended to include a parent.  
The claimant argued that a potential employer would likely be understanding that the claimant was not immediately available if offered work. The Tribunal does not disagree, however the statue and regulation are clear that a claimant must be available for work in the area in which they reside.  

Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law. Scott, Com. Dec. 87H-EB-162, June 18, 1987.

The claimant is not eligible for benefits in the weeks under review because he was not available for work for five days in each week as required in Regulation 8 AAC 85.350(b)(6), and because he was not traveling to obtain medical services for himself, a spouse or a dependent

DECISION
The determination issued on September 14, 2018 is AFFIRMED. Benefits remain DENIED for the weeks ending September 1, 2018 and              September 8, 2018.


APPEAL RIGHTS
This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on October 12, 2018.







       Rhonda Buness, Appeals Officer
