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CASE HISTORY

The claimant timely appealed an October 5, 2018 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on August 11, 2010. She last worked on September 7, 2018. At that time, she worked full-time as a cashier in the employer’s service department.
On August 2, 2018, the claimant was verbally warned in a meeting with the office manager and the service manager that she was not to work overtime without permission. The employer’s written policy states that employees may not work overtime without management approval. 
On August 24, 2018, the claimant was formally counselled regarding working overtime without approval. The claimant was warned that she would be disciplined and possibly terminated if she continued to work past her scheduled quitting time without getting supervisor approval. The claimant was approved to work scheduled overtime on Saturdays. 
The claimant struggled to complete her daily tasks inside her work hours because she was very busy.  Other cashiers did not tend to stay in that position long and the claimant was busy and responsible for many tasks.  The claimant was required to send a report after each day’s work that was required for billing.  The report was required to be sent to the billing department by 9:30 am each day. Sometime the claimant left the report to be completed in the morning in an effort to leave at her scheduled shift end. Sometime the report was sent late because the claimant was not scheduled to start work until 9:30 or 10:00 the next morning.  The claimant did not send the report on time on some occasions. She prepared the report on September 1, 2018, but forgot to send it in her rush to leave on time. 
Sometimes the claimant was delayed in leaving because customers came in right before closing.  The claimant knew she could not leave on time when that happened. The claimant did not ask for permission to work late because her supervisors and managers were always gone by that time of day.  The claimant knew she could call her superiors on their cell phones, but she determined it would take longer to call and get permission to work late than it would to just finish up her work, and she didn’t want to bother her superiors after work hours. 

The employer’s records indicate the claimant worked past her scheduled shift by about 30 minutes on August 30, 2018, almost 45 minutes on August 31, 2018, and about 30 minutes on September 6, 2018. She did not have approval to work overtime on those dates. 
The employer advised the claimant on September 7, 2018 that she was discharged for violating the employer’s overtime policy after warnings.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged because she worked overtime without approval after being warned that continuing to do so could result in her termination.  
The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation. Vaara, Com. Dec. 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Com. Dec. 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

The claimant in this case was advised that she was not to work overtime.  The claimant did not establish that the employer’s instruction was unreasonable or that it would be detrimental to her to follow this policy.  The claimant continued to work overtime without asking permission after she was warned.  

The Tribunal finds the claimant’s actions rose to the level of misconduct as described in regulation 8 AAC 85.095(d). The penalties of AS 23.20.379 are appropriate. 
DECISION
The determination issued on October 5, 2018 is AFFIRMED. Benefits remain DENIED for the weeks ending September 15, 2018 through October 20, 2018. The three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.


APPEAL RIGHTS
This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on November 5, 2018.







      Rhonda Buness, Appeals Officer

