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CASE HISTORY
The claimant timely appealed a November 21, 2018 determination which reduced benefits under AS 23.20.360, denied benefits under AS 23.20.085, 
AS 23.20.378 and AS 23.20.387, and held the claimant liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.
The issues before the Tribunal are whether the claimant
· earned wages during the weeks claimed;
· met the registration requirements of the regulation;
· was available for work during a period of travel;
· was residing outside the United States;
· knowingly made a false statement or misrepresentation in connection with the claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT
The claimant established benefit year claims for unemployment insurance benefits effective January 13, 2013, June 29, 2014, October 11, 2015, 

October 16, 2016, October 15, 2017, and October 14, 2018. The claimant worked in Alaska as a stevedore and laborer for two seasons per year. He generally worked February through May then July through October. His work week included all seven days of the week. The Division mailed Unemployment Insurance Claimant Handbooks to the claimant each benefit year.
The following table provides the week ending dates of claim certifications that the Division found to be incorrectly reported, the wages as reported by the claimant, the employer, and the wages as reported by the employer.

	Week Ending
	Wages Reported by Claimant
	Employer
	Wages Reported by Employer

	February 27, 2016
	$ 0.00
	Pacific Stevedoring LLC
	$ 156.00

	February 4, 2017
	$ 0.00
	Horizon Lines of Alaska LLC
	$1056.54

	July 29, 2017
	$ 0.00
	Horizon Lines of Alaska LLC
	$1741.92

	February 10, 2018*
	$ 0.00
	Horizon Lines of Alaska LLC
	$ 805.62

	February 17, 2018*
	$ 0.00
	Horizon Lines of Alaska LLC
	$ 666.72

	April 28, 2018
	$72.00
	Horizon Lines of Alaska LLC
	$ 657.46


* The weeks ending February 10, 2018 and February 17, 2018 were reduced in      a determination of September 28, 2018 due to the earnings under AS 23.20.360    as listed above. However, there was no finding or denial for misrepresentation      under AS 23.20.387. The weeks are included in the current determination             under appeal for a denial under AS 23.20.387.
The claimant has limited proficiency in speaking and reading English. He usually gets assistance from English speaking individuals when he files claim certifications which include earnings. He believes that the help he got for the above weeks caused his errors in filing the weeks under review for earnings. He believes the earnings as reported by the employer are correct.
The claimant’s residence of record is in McAllen, Texas. The claimant registered for work with Texas on November 7, 2012. He applied for a new benefit year claim effective January 13, 2013. He registered for work in Texas on 

November 12, 2013. He applied for a new benefit year effective June 29, 2014. He registered for work in Texas on October 21, 2015, after he applied for a new benefit year effective October 11, 2015. The claimant registered for work in Texas on October 19, 2016 after applying for a new benefit year effective October 16, 2016. He registered for work in Texas on May 24, 2017. He applied for a new benefit year effective October 15, 2017. He registered for work in Texas on November 1, 2017.
The claimant traveled to Alaska from Texas to return to work during the weeks ending February 27, 2016, February 4, 2017, July 29, 2017, 

February 10, 2018, February 17, 2018, April 21, 2018 and April 28, 2018. He failed to report this travel when claiming benefits.
The claimant has a wife and children that reside in Reynosa, Tama, Mexico. This is just across the border from McAllen, Texas. The distance is about five miles from the claimant’s residence in McAllen. The claimant visits his family regularly. He will on occasion spend the night in Mexico. The claimant believed it was dangerous to carry very much cash in Mexico. He relied on his bank card to retrieve funds while visiting his family in Mexico.
The following chart shows the week ending date under review and the dates that the claimant’s bankcard was used in Mexico. The chart is based upon the bank records obtained by the Division.
	Week Ending
	Dates Bankcard Was Used in Mexico

	December 7, 2013
	December 1, 2013, December 4, 2013

	January 4, 2014
	January 2, 2014

	January 11, 2014
	January 7, 2014

	January 25, 2014
	January 19, 2014

	July 19, 2014
	July 19, 2014

	July 25, 2014
	July 20, 2014

	August 9, 2014
	August 4, 2014

	September 6, 2014
	September 1, 2014

	October 4, 2014
	October 1, 2014

	November 8, 2014
	November 3, 2014, November 7, 2014

	December 6, 2014
	December 6, 2014

	December 13, 2014
	December 10, 2014

	January 17, 2015
	January 14, 2015, January 15, 2015

	November 19, 2016 
	November 14, 2016, November 17, 2016, 

November 18, 2016

	November 26, 2016
	November 21, 2016, November 22, 2016, 

November 23, 2016

	December 3, 2016
	November 28, 2016, November 29, 2016, 

November 30, 2016, December 2, 2016, 

December 3, 2016

	December 10, 2016
	December 4, 2016, December 6, 2016, December 8, 2016, December 9, 2016, December 10, 2016

	December 17, 2016
	December 11, 2016, December 12, 2016, 

December 16, 2016, December 17, 2016

	December 24, 2016
	December 19, 2016, December 20, 2016, 

December 21, 2016, December 22, 2016

	December 31, 2016
	December 29, 2016, December 30, 2016, 

December 31, 2016

	January 7, 2017
	January 2, 2017, January 3, 2017, January 4, 2017, January 5, 2017

	January 21, 2017
	January 15, 2017, January 17, 2017, January 18, 2017, January 19, 2017, January 20, 2017, January 21, 2017

	January 28, 2017
	January 23, 2017, January 24, 2017, January 25, 2017, January 28, 2017

	February 4, 2017
	January 29, 2017, January 30, 2017, January 31, 2017

	June 10, 2017
	June 8, 2017, June 10, 2017

	June 24, 2017
	June 20, 2017

	July 1, 2017
	June 26, 2017

	July 8, 2017
	July 8, 2017

	Week Ending
	Dates Bankcard Was Used in Mexico

	July 15, 2017
	July 10, 2017, July 11, 2017, July 12, 2017

	July 22, 2017
	July 16, 2017, July 19, 2017, July 22, 2017

	July 29, 2017
	July 23, 2017

	December 2, 2017
	November 30, 2017, December 1, 2017

	December 9, 2017
	December 4, 2017, December 8, 2017

	December 16, 2017
	December 11, 2017, December 12, 2017

	December 23, 2017
	December 18, 2017, December 21, 2017, 

December 23, 2017

	December 30, 2017
	December 28, 2017

	January 6, 2018
	December 31, 2017, January 1, 2018, January 4, 2018

	January 13, 2018
	January 9, 2018, January 11, 2018

	January 20, 2018
	January 15, 2018, January 20, 2018

	January 27, 2018
	January 23, 2018

	February 3, 2018
	January 30, 2018, February 3, 2018

	February 10, 2018
	February 4, 2018

	June 2, 2018
	May 30, 2018

	June 30, 2018
	June 30, 2018


The claimant did not report travel to Mexico when submitting his claim certifications as the distance he traveled was only five miles. He considered this a regular distance of travel for work in the area of McAllen. 

PROVISIONS OF LAW
AS  INCLUDEPICTURE "\\\\DOL-SOB-FS1\\sdimages\\hitleft.gif" \* MERGEFORMAT \d \z 23.20.085 INCLUDEPICTURE "\\\\DOL-SOB-FS1\\sdimages\\hitright.gif" \* MERGEFORMAT \d \z . Interstate benefit payments.
(a) The department shall enter into reciprocal arrangements with             appropriate and duly authorized agencies of other states or of the       federal government, or both, so that potential rights to benefits           under this chapter may constitute the basis for payment of claims      by another state or by the federal government and potential rights      to benefits accumulated under the law of another state or of the          federal government may constitute the basis for the payment of           claims by this state. These claims shall be paid under the                   provisions of this chapter or under the provisions of the law of the      other state or of the federal government or under that combination      of the provisions of both laws as is agreed upon as being fair and        reasonable to all affected interests. An arrangement under this           section may not be entered into unless it contains provision for           reimbursement to the fund for those claims paid on the basis of          wages and service subject to the law of another state or of the             federal government, and provision for reimbursement from the            fund for those claims paid by another state or by the federal               government on the basis of wages and service subject to this               chapter. Reimbursements paid from the fund under this section         are considered to be benefits for the purposes of this chapter.

(c)
In this section, the terms "other state" and "another state" include any state or territory of the United States, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, and Canada, and where applicable include the federal government.

AS 23.20.360. Earnings deducted from weekly benefit amount.
The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.
AS 23.20.387. Disqualification for misrepresentation.
(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.
AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by 
knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects.
AS 23.20.378: Able to work and available for suitable work.
(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work …
8 AAC 85.350: Able to work and available for suitable work: general provisions.
(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience. 

(b)
A claimant is considered available for suitable work for a week if the claimant 
(1)
registers for work as required under 8 AAC 85.351;
(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;
(3)
meets the requirements of 8 AAC 85.353 during periods of travel; 

(4)
meets the requirements of 8 AAC 85.356 while in training; 

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse; 

(6)
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and 

(7)
is available for a substantial amount of full-time employment.
8 AAC 85.351 provides:

(a)
A claimant who files a claim for benefits in a state that acts as agent in taking claims for benefits held by this state shall register for work in accordance with the statutes, regulations, and procedures of the state in which the claim is filed.

(b)
A claimant who files for benefits in this state shall register for work as required by AS 23.20 and this section. A claimant shall register for work


(1)
repealed 3/4/2006;

(2)
in person or by mail at the employment service office of the division that is nearest the claimant’s residence;

(3)
by telephone, if permitted by the director; or

(4)
at the department’s website by electronic means, if available from the division.

 (c)  
The director shall find that a claimant is not available for work for any week ending before completion of a placement registration for work. To be considered available for work from the date of the initial claim, a claimant must complete a placement registration within seven days after filing the initial claim. If the placement registration is not completed within seven days, the claimant is considered available for work the week the placement registration is completed.
(g) 
The director may defer registration for work for a claimant who is 


(1)
temporarily unemployed with a definite date to return to full-time work within 45 days after the date the claimant files the initial claim; 



(2) 
unemployed due to a labor dispute; 



(3)
traveling immediately following the filing of the initial claim, for the purpose of relocating outside of this state; upon arrival in the new area of residence, the claimant shall register for work as required in (a) of this section; 



(5)
normally hired through a trade union, if the union furnishes information when requested by the director to verify the claimant's current membership and eligibility for dispatch; 



(8)
under an approved waiver of availability under AS 23.20.378 or 23.20.382.

(i) 
If the director does not require the claimant to have a placement registration, the director shall inform the claimant that the placement registration requirement has been deferred and advise the claimant of available employment services.
8 AAC 85.353: Able to work and available for suitable work: travel claims.
(a)
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382. 

(b)
A claimant is available for work each week while traveling only if the claimant is traveling to 
(1)
search for work and is legally eligible to accept work in the area of travel; 

(2)
accept an offer of work that begins no later than 14 days after the claimant's departure; or 

(3)
establish or return to a residence immediately following the claimant's discharge from the armed forces.
(c)
A claimant who travels in search of work must be legally eligible to accept work and make reasonable efforts to find work each week in the area of the claimant's travel, by 
(1)
contacting in person an employment office; 

(2)
making at least two in-person employer contacts; 

(3)
registering in person with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel; a claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel; or 

(4)
attending in person a pre-arranged job interview. 
(d)
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work. A claimant is not available for work after the claimant travels for more than seven days if traveling to 
(1)
accept an offer of work that begins 14 days after the claimant's departure; or 

(2)
establish or return to a residence immediately following the claimant's discharge from the armed forces. 

CONCLUSION

The first issue is whether the claimant worked and earned wages for the weeks in question.
Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. The claimant had earnings as reported by Pacific Stevedoring LLC and Horizon Lines of Alaska LLC. The claimant’s benefits must be reduced accordingly.
The second issue is whether the claimant was registered for work as required under Regulation 8 AAC 85.351.

The claimant has produced evidence of registration for work in Texas to cover the years of benefits for which he has applied with the exception of the weeks ending October 13, 2018 and October 20, 2018.

The third issue is whether the claimant was available for work during a period of travel. 8 AAC 85.353(a) provides that the requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides.
8 AAC 85.353(b) provides that a claimant who travels away from their area of residence during their customary workweek is considered available for work only if they travel for one of the three allowable reasons stated in section (c). 

Furthermore, under 8 AAC 85.350, a claimant must be available for work at least five working days of their customary workweek. 
The weeks of travel in the determination were allowed as the claimant was traveling for the purpose of returning to work in Alaska from Texas.

The Tribunal finds the claimant was available for work in the weeks under review.
The fourth issue is whether the claimant was outside the United States while filing for benefits.
AS 23.20.085 provides that a claimant can file from other states, territories, or countries that have a reciprocal agreement with the State of Alaska, so that potential rights to benefits under this chapter may constitute the basis for payment of claims by another state or by the federal government and potential rights to benefits accumulated under the law of another state or of the          federal government may constitute the basis for the payment of claims by this state. These include any state or territory of the United States, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, and Canada, and where applicable include the federal government. 

Mexico does not have a reciprocal arrangement with Alaska. Therefore, benefits cannot be paid to a claimant residing in Mexico.
The claimant’s address of record is five miles from Reynosa, Tama, Mexico. His testimony is that he visited his family in Mexico and occasionally spent the night in Mexico. He easily traveled between the United States and Mexico and could return to the United States for work promptly. He was registered for work in Texas.

Regulation 8 AAC 85.350 provides that a claimant must be available for work at least five working days of the week to be considered eligible for work in that week. The claimant’s normal work week is Sunday to Saturday. The Division has provided banking records to show the claimant was in Mexico during the weeks under review.

There is no evidence of the claimant being in Mexico for the weeks ending November 9, 2013 through November 30, 2013. The banking evidence shows that he was Mexico three or more days during the weeks ending 

November 19, 2016, November 26, 2016, December 3, 2016,

December 10, 2016, December 17, 2016, December 24, 2016, 

December 31, 2016, January 7, 2017, January 21, 2017, January 28, 2017, and February 4, 2017. The other week ending dates under review show the claimant in Mexico two or less days of each week.
Under the regulation he is not eligible for benefits for any week in which he was not available for work due to being outside the United States. The claimant was not available for work for the weeks ending November 19, 2016 through January 7, 2017 and January 21, 2017 through February 4, 2017. There is insufficient evidence that the claimant was outside the United States for more than two days during the other weeks under review. Thus he was available for work five working days of those weeks.
The fifth issue is whether the claimant knowingly made a false statement or misrepresentation in connection with the claim.
A presumption of intent to defraud arises on the basis of a falsified claim instrument itself.  The division's claim form has but one purpose.  It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week.  To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay.  In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penalties otherwise apply.  Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud.]  Morton, Com. Dec. 79H-149, 9/14/79.
The claimant certified each of the weeks in question. In reaffirming that simply contending a mistake or oversight fails to rebut the presumption of fraud, the Commissioner held as follows in the matter of Gillen, Com. Dec. 9121667, December 6, 1991: 
If we were to allow this kind of excuse, the fraud provision would become a dead letter.  Any claimant can come into a hearing and testify that the false claim was a mistake, or that he doesn't know or do esn't remember how the false entries were made.
The claimant certified that he had no earnings during the weeks ending February 27, 2016, February 4, 2017, July 29, 2017, February 10, 2018, February 17, 2018, and certified $72.00 in earnings during April 28, 2018. The claimant had earnings in each of these weeks as shown in the table above.

Based upon Morton and Gillen, the Tribunal must hold that the claimant misrepresented his eligibility for benefits for the weeks ending
February 27, 2016, February 4, 2017, July 29, 2017, February 10, 2018, February 17, 2018, and April 28, 2018.
The claimant answered “no” to the question “Did you travel or move to a different town?” when he certified his claim for benefits for the weeks under review, even when he crossed the international border traveling from his residence in McAllen, Texas to Mexico. There is no question on the weekly or biweekly claim certifications that ask if a claimant is located in the United States or traveled outside the United States. That question is only asked on initial claims for benefits. The claimant always answered that he was in the United States when he filed his initial applications. There is no evidence that he was not located in the United States when he completed those applications.

The Unemployment Insurance Claimant Handbook in the section Travel/Relocate specifically states that “If you travel outside of the U.S., Canada, Puerto Rico, or the U.S. Virgin Islands, you are not eligible to collect benefits.” The claimant is responsible to read and understand those documents sent to him to enable him to properly file his claim for benefits. Thus, the claimant knowingly misrepresented his eligibility for benefits when he filed biweekly certifications for the weeks he was outside the United States. His testimony was that he believed that he could return to the United States in just a few minutes does not overcome the fact that he traveled outside of the United States.
It is the claimant's responsibility to thoroughly read all information provided to him by the division so that he will have the necessary knowledge needed to properly handle his claim. Demit, Comm. Dec. 87H-EB-099, May 1, 1987.
The Tribunal holds that the claimant did misrepresent his eligibility for the weeks ending December 7, 2013, January 4, 2014, January 11, 2014, 
January 25, 2014, July 19, 2014, July 25, 2019, August 9, 2014, 
September 6, 2014, October 4, 2014, November 8, 2014, December 6, 2014, December 13, 2014, January 17, 2015, November 19, 2016 through 
January 7, 2017, January 21, 2017 through February 4, 2017, June 10, 2017, June 24, 2017 through July 29, 2017, December 2, 2017 through 
February 10, 2018, June 2, 2018, and June 30, 2018.

The fourth issue is whether the claimant is liable for the repayment of benefits and the payment of a penalty.
AS 23.20.390 states an individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual. In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits.
The evidence presented shows that the claimant received benefits to which he was not entitled and that he misrepresented his eligibility in order to receive benefits to which he was not entitled. The Tribunal holds that the claimant is liable to the fund the amount of benefits he received to which he was not entitled for the weeks ending February 27, 2016, February 4, 2017, 

July 29, 2017, February 10, 2018, February 17, 2018, and April 28, 2018 by failing to report earnings, and the weeks ending December 7, 2013, 

January 4, 2014, January 11, 2014, January 25, 2014, July 19, 2014, 

July 25, 2019, August 9, 2014, September 6, 2014, October 4, 2014, 

November 8, 2014, December 6, 2014, December 13, 2014, January 17, 2015, November 19, 2016 through January 7, 2017, January 21, 2017 through February 4, 2017, June 10, 2017, June 24, 2017 through July 29, 2017, December 2, 2017 through February 10, 2018, June 2, 2018, and 
June 30, 2018 for failing to report travel outside of the United States and the payment of a penalty under AS 23.20.387.


DECISION
The notice of determination and determination of liability issued in this matter on November 21, 2018 is MODIFIED and REMANDED.

· That portion of the determination holding that the claimant’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 for

· the weeks ending February 27, 2016, February 4, 2017, 

July 29, 2017, and April 28, 2018.
· That portion of the determination holding that the claimant was not available for work during a period of travel is MODIFIED. Benefits are denied under AS 23.20.085 and AS 23.20.378 for
· the weeks ending November 19, 2016, November 26, 2016, December 3, 2016, December 10, 2016, December 17, 2016, December 24, 2016, December 31, 2016, January 7, 2017, January 21, 2017, January 28, 2017, and February 4, 2017.

· That portion of the determination holding that the claimant committed fraud or misrepresentation is MODIFIED. A disqualification under AS 23.20.387 is imposed, and benefits are denied for

· the weeks ending December 7, 2013, January 4, 2014, 



January 11, 2014, January 25, 2014, July 19, 2014, 



July 25, 2014, August 9, 2014, September 6, 2014, 



October 4, 2014, November 8, 2014, December 6, 2014, 

December 13, 2014, January 17, 2015, February 27, 2016, November 19, 2016 through January 7, 2017, January 21, 2017 through February 4, 2017, June 10, 2017, June 24, 2017 through 

July 29, 2017, December 2, 2017 through February 10, 2018, February 17, 2018, April 21, 2018, April 28, 2018, June 2, 2018, and June 30, 2018; and
· the weeks ending November 24, 2018 through November 16, 2019.
· That portion of the determination holding that the claimant is liable for the repayment of benefits and for the payment of a penalty is REMANDED to the Benefit Payment Control Office for recalculation of the overpayment and penalty in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed on January 31, 2019.








Tom Mize








Appeals Officer

