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CASE HISTORY
The claimant appealed a December 5, 2018 determination which reduced benefits under AS 23.20.360 and AS 23.20.362, denied benefits under AS 23.20.387, and held the claimant liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.
The issues before the Tribunal are whether the claimant;
· received a lump sum severance payment;
· earned wages during the weeks claimed;

· knowingly made a false statement or misrepresentation in connection with the claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT
The claimant established a claim for unemployment insurance benefits effective February 19, 2017. The claimant reported that he expected to receive severance pay from his last employer. He was not aware at the time of filing when he should expect the severance payment. The claimant was expecting a check from his former employer. The employer issued the payment in the form of a direct deposit in the claimant’s bank account April 6, 2017. The claimant did not report the severance payment when he filed a claim certification for week ending April 8, 2017. He did not report the receipt of severance pay for any week for which he claimed benefits following that week. He was not aware that he had received the severance payment. He did not contact his last employer regarding the severance payment.
The clamant began a venture in self-employment as a Lyft driver and Uber driver in August 2017. The claimant contacted the Division on August 21, 2017 concerning his reporting of earnings during the weeks he was self–employed. The Division representative advised the claimant that he should subtract his expenses from his gross earnings and report his net earnings. The claimant asked about gas receipts and similar expenses. He was referred to the Internal Revenue Service (IRS) website for the mileage he should deduct as well as other expenses deductible for business expenses.
The claimant’s vehicle used for his Lyft and Uber business did not get good gas mileage. He determined that he should deduct his actual expenses rather than using mileage driven. The Unemployment Insurance Claimant Handbook  did not provide specific information about what expenses were deductible. The handbook merely stated; “subtract your business expenses for that week from your total income earned for that week” to report net income. The Benefit Policy Manual, available through the Division’s website, contains more extensive information on reporting earnings from self-employment. He was not referred to the Benefit Policy Manual. The claimant reviewed the IRS website to determine which expenses were deductible.

The following table reflects the claimant’s gross earnings and his earnings after deductions as reported by him to the Division on his claim certifications.

	Week Ending
	Gross Earnings as Reported by Lyft and Uber
	Net Earnings as Reported by Claimant

	August 12, 2017
	$197.70
	$2.38

	August 19, 2017
	$84.61
	$2.61

	August 26, 2017
	$22.71
	$1.00

	September 2, 2017
	$61.87
	$1.00

	September 9, 2017
	$86.25
	$0.25

	September 16, 2017
	$354.96
	$2.64

	September 23 2017
	$149.69
	$82.30

	September 30, 2017
	$131.95
	$16.57


The claimant’s deductions of expenses was based upon what he learned from the IRS website. He did not prorate the expenses for each of the weeks but often took the expenses in the week the purchase was made. The claimant claimed expenses for an office in his home. He took depreciation on his automobile based on a formula of use for his self-employment.
The claimant ceased to report being self-employed beginning with the week ending November 11, 2017. He remained self-employed as a Lyft driver and Uber driver through the end of his unemployment insurance eligibility with the week ending February 17, 2018. The claimant’s expenses exceeded his gross earnings as a Lyft and Uber driver. He could not get the Division’s website to accept a negative number for earnings in a week. He found that the website did not accept zero dollars in the weekly earnings portion of the claim certification. He found it was easier to answer the question “Were you self-employed during the week?” with the answer “No” than attempt to report zero earnings or negative earnings for the week. He certified that he was not self-employed for the weeks ending November 11, 2017 through January 13, 2018 and 
January 27, 2018 through February 17, 2018.
PROVISIONS OF LAW
AS 23.20.360. Earnings deducted from weekly benefit amount.
The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.
AS 23.20.362 Disqualifying or deductible income:
(a)
The amount of benefits payable to an insured worker for a week of unemployment which begins in a period for which the insured worker receives a pension, retirement or retired pay, annuity, or similar periodic payment that is based on the previous work of the insured worker, shall be reduced by the amount of the payment that is attributable to that week. The requirements of this subsection apply only if

(1)
the pension, retirement or retired pay, annuity, or similar periodic payment is provided under a plan maintained or contributed to by an employer of the insured worker during the base period of the insured worker; and

(2)
for a periodic payment other than a payment made under the Social Security Act, the Railroad Retirement Act of 1974, or earlier versions of those federal laws, the service performed for an employer by an insured worker after the beginning of the base period or remuneration for those services affects eligibility for, or increases the amount of the pension, retirement or retired pay, annuity, or similar periodic payment.

(b)
The reduction of benefits provided in (a) of this section does not apply to that part, if any, of a pension, retirement or retired pay, annuity, or similar periodic payment that is attributable to contributions of the insured worker.

AS 23.20.387. Disqualification for misrepresentation.
(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.
AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

(f)
In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by 
knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects.

8 AAC 85.140 Disqualifying or deductible income:

(b) 
A lump sum payment for severance, termination, wages paid in place of dismissal notice, sick leave, holiday or unused vacation, or a pension or annuity will be attributed to the

week in which the payment is received.
(e) 
A payment is not deductible from benefits under AS 23.20.362 unless it is paid
(1) by a base period employer of the claimant; or
(2) 
from a fund contributed to or maintained by a base period employer of the claimant. (Eff. 10/25/68, Register 27; am 8/20/70, Register 35; am 11/7/80, Register 76; am

3/27/82, Register 81; am 3/24/85, Register 93; am 4/11/90, Register 114; am 4/28/95, Register 134; am 1/18/97, Register 141)
CONCLUSION

The first issue is whether the claimant received a lump sum severance payment that is deductible from his eligibility.

The claimant received a severance payment on April 6, 2017 from his base period employer. The amount is deductible from the claimant’s eligibility for benefits during the week ending April 8, 2017.
The second issue is whether the claimant worked and earned wages for the weeks in question.
Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. The claimant had earnings as reported for self-employment. The claimant’s benefits must be reduced accordingly.
The third issue is whether the claimant knowingly made a false statement or misrepresentation in connection with the claim.
A presumption of intent to defraud arises on the basis of a falsified claim instrument itself.  The division's claim form has but one purpose.  It is the instrument executed by an individual desirous of receiving unemployment insurance benefits for a specific week.  To this end, it contains clear and unambiguous language detailing the material factors upon which the division will base its decision to pay or not to pay.  In addition, the individual completing the form certifies as to the truth of the answers and as to his understanding that legal penal ties otherwise apply.  Thus, once established that a claim instrument has been falsified, the burden of proof shifts to the individual [to establish there was no intent to defraud.]  Morton, Com. Dec. 79H-149, 9/14/79.

The claimant did not report his receipt of his severance payment during the week ending April 8, 2017. The payment was directly deposited into his bank account. He alleged that he did not know of the direct deposit until it was brought to his attention during an investigation in late 2018. He had access to the account and knew or should have known of the amount in his account and could have easily discerned a significant increase in his account. He also stated he did not contact his former employer about the severance payment, further indicating he was aware of the receipt of the payment.

Therefore, the claimant misrepresented his eligibility for the week ending 

April 8, 2017.

The claimant reported his net earnings using the IRS website as he had been instructed by a Division representative. The fact that the Benefit Policy Manual gives different instructions about deductible expenses when filing for unemployment insurance benefits is immaterial as the claimant was not instructed to look at the Benefit Policy Manual to determine eligible deductible expenses. 

When a claimant approaches an unemployment insurance representative for instructions, it is the responsibility of that representative to provide complete and accurate information regarding the claimant’s request. Murphy, Comm. Dec. No 87H-UI-283, September 29, 1987.

We find no material errors in the Tribunal's findings. However, we have previously ruled in Murphy, Comm. Decision 87H-UI-283, Sept. 29, 1987, and other cases, that a claimant may rely on the instructions received from an authorized representative of the Employment Security Division. Such instructions may supersede instructions given in written form, such as claimant information handbooks or determinations depending on the circumstances. Vassar, Comm. Dec. 96 0614, May 15, 1996. 
Based on Murphy and Vassar, the claimant properly reported his earnings for the weeks ending August 12, 2017 through September 30, 2017.
In Thies, Comm. Dec. 99 1118, August 26, 1999, the Commissioner cited the Alaska Supreme Court in confirming Department policy toward questions of fraudulent claims. The Commissioner held: 


In ESD v. Marsha Spafard and Jeffrey Krum, Op. No. 89, (Alaska July 2, 1981) 1C CCH (Unemp. Ins. Repts.) AK ¶ 8083, the Alaska Supreme Court reversed the Superior Court and reinstated a Department decision that provides false statements of material facts on claim forms mandate imposition of fraud penalties even if the claimant would suffer no penalty if she had truthfully answered the questions on her claim forms. The Supreme Court held,

We hold that the legislature intended to deny benefits to claimants who falsified material facts, regardless of whether the claimants would have received benefits if they gave accurate information. The statute would otherwise have no real purpose, and the legislature has acted to remove any ambiguity by enacting AS 23.20.387.

The claimant certified on his claim certifications beginning with the week ending November 11, 2017 that he was not self-employed. Yet, the claimant continued working in self-employment as a Lyft and Uber driver. He did not indicate that he was self-employed because the website would not allow him to enter a negative number for his earnings or zero for his earnings. He chose to indicate that he was not self-employed to avoid attempting to enter negative numbers or zero. He did not attempt to call the Division for instructions in reporting negative income or zero earnings from self-employment for a week.
Based upon Morton and Thies, the Tribunal must hold that the claimant intentionally misrepresented his eligibility for benefits for the weeks ending November 11, 2017 through January 13, 2018 and January 27, 2018 through February 17, 2018.
The fourth issue is whether the claimant is liable for the repayment of benefits and the payment of a penalty.
AS 23.20.390 states an individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual. In addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits.
The evidence presented shows that the claimant received benefits to which he was not entitled and that he intentionally misrepresented his eligibility in order to receive benefits to which he was not entitled. The Tribunal holds that the claimant is liable to the fund the amount of benefits he received to which he was not entitled and the payment of a penalty under AS 23.20.387.

DECISION
The notice of determination and determination of liability issued in this matter on December 5, 2018 is MODIFIED.
· That portion of the determination holding that the claimant’s benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 for

· the week ending April 8, 2017 and;
· the weeks ending August 12, 2017 through September 30, 2017 based upon the claimant’s reported earnings.

· That portion of the determination holding that the claimant committed fraud or misrepresentation is MODIFIED. A disqualification under AS 23.20.387 is imposed, and benefits are denied for

· the weeks ending April 8, 2017, November 11, 2017 through January 13, 2018, January 27, 2018 through February 27, 2018, and December 8, 2018 through November 30, 2019.
· No disqualification under AS 23.20.387 is imposed, and benefits are allowed for
· the weeks ending August 12, 2017 through September 30, 2017.
· That portion of the determination holding that the claimant is liable for the repayment of benefits and for the payment of a penalty is REMANDED to the Benefit Payment Control office for recalculation of the overpayment and penalty in keeping with this decision. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed on August 9, 2019.
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Appeals Officer

