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CASE HISTORY

The claimant timely appealed a February 6, 2019 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause.

FINDINGS OF FACT

The claimant began work for the employer on March 26, 2018. She last worked on January 2, 2019. At that time, she worked full-time as an office assistant and data entry technician.
The claimant had a previous injury to her neck and shoulder area that caused pain, numbness and weakness down her arms.  The claimant’s symptoms increased in October 2018 and she was seeing a medical care provider weekly for shoulder manipulation and occasionally taking prescribed muscle relaxing medication.  The claimant’s doctor agreed that stress likely made her pain worse. The claimant’s doctor did not advise the claimant to leave the work and has not restricted her work in any way. 
The claimant felt stressed by her work.  She felt that she was given other employees’ work to do and was not provided with help to get her work done.  When the claimant did not meet deadlines, the owners would swear or slam things on their desks.  The claimant was sometimes permitted to work overtime but she was not required to do so.  The claimant offered her supervisor her resignation in September, but then rescinded it when the employer stated that she would hire another person for the office.  The employer advertised the job, and set up at least one interview, but the interviewee did not show up.

The claimant had asked that her supervisor notify her of any errors as soon as possible, and not wait and then yell at the claimant for many errors.  The employer believed she made every effort to tell workers about any errors as soon as possible so that more errors could be prevented, although sometimes the workload prevented immediate notification. 

The claimant missed about one day of work per week in October, November and December due to medical appointments and because the muscle relaxers prevented her from driving.  The claimant was allowed to make up missed time on evenings or weekends, but she was not required to.  By working other hours only occasionally, the claimant was able to keep her workload caught up.  The employer discussed the claimant’s attendance with her. The employer did not prioritize hiring another person for the office because they believed the workload was adequately handled as long as the claimant worked her scheduled hours.  
At the end of November, the claimant discussed her stress level with the employer. A plan was made to shift some work items from the claimant to another employee, but the supervisor found the claimant was reluctant to let go of tasks, sometimes saying she could complete them faster and would just do it herself.  

The claimant felt she was treated differently by her supervisor because she was missing work for medical reasons.  The claimant and other full-time office employees were not permitted to park in the few spaces next to the office.  The claimant was upset because another employee was reimbursed for a bus pass. The claimant was expected to obtain a parking pass and the employer would reimburse her for it.  Through a misunderstanding with another employee, the claimant was not aware she could be reimbursed for the parking pass.  The claimant was upset when another employee was not disciplined for using a cell phone in the lunch room during a break.  The employer’s policy was that cell phone use was permissible in the break room during all breaks. The claimant thought she could only use her cell phone in the break room during lunches. 
The employer paid monthly bonuses to workers based on attendance, length of employment, attitude and meeting objectives, as well as the employer’s financial condition.  The claimant was aware another office assistant had received the same bonus amount as the claimant for November.  The other worker had been employed much longer than the claimant but had been having some performance issues. For December, the claimant received a bonus that was half the amount of her office co-worker’s bonus.  The claimant felt this indicated the employer did not value her work, she felt the job stress contributed to her medical issues, and she decided to resign effective immediately on January 2, 2019.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

(1) left the insured worker's last suitable work voluntarily without  good cause....
8 AAC 85.095 provides in part:

(c) 
To determine the existence of good cause under AS 23.20.379(a)(1) for voluntarily leaving work determined to be suitable under 
AS 23.20.385, the department will consider only the following factors:

(1) 
leaving work due to a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work, if the claimant has no other reasonable alternative but to leave work;

(2) 
leaving work to care for an immediate family member who has a disability or illness;

(3) 
leaving work due to safety or other working conditions or an employment agreement related directly to the work, if the claimant has no other reasonable alternative but to leave work;

(4) 
leaving work to accompany or join a spouse at a change of location, if commuting from the new location to the claimant’s work is impractical; for purposes of this paragraph, the change of location must be as a result of the spouse’s

(A) discharge from military service; or

(B) employment;

(5) 
leaving unskilled work to attend a vocational training or retraining course approved by the director under AS 23.20.382, only if the claimant enters the course immediately upon separating from work;

(6)
leaving work in order to protect the claimant or the               claimant’s immediate family members from harassment or    violence;

(7)
leaving work to accept a bonafide offer of work that offers      better wages, benefits, hours, or other working conditions; if the new work does not materialize, the reasons for the work  not materializing must not be due to the fault of the worker; 

(8)
other factors listed in AS 23.20.385(b).

AS 23.20.385(b) provides, in part:

(b) 
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and

other factors that influence a reasonably prudent person in the claimant's circumstances.

CONCLUSION

Regulation 8 AAC 85.095(c) provides seven reasons that the Department will consider when determining good cause for voluntarily leaving work.  The claimant argued that she left the work due to her medical condition because the stress of her work made the condition worse. 
Regulation 8 AAC 85.095(c)(1) holds that a claimant may have good cause for voluntarily leaving work when she does so because of a disability or illness of the claimant that makes it impossible for the claimant to perform the duties required by the work. The claimant did not establish that her medical condition prevented her from doing her work or that the work was not suitable for her.  She was permitted time off for medical reasons, even though the wanted her to improve her attendance. The regulation also holds that a claimant must have no reasonable alternative but to quit the job.  The claimant in this case did not advise the employer that she required accommodations for a medical condition. She was not advised to leave the work by a medical provider.  The claimant did not establish that she had good cause for leaving work under regulation 8 AAC 85.095(c)(1).
In Missall, Com. Dec. 8924740, April 17, 1990, the Commissioner of Labor summarized Department policy regarding what constitutes good cause for voluntarily leaving work.  The Commissioner held, in part:
The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.' (Cite omitted.) A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.'  (Cite omitted). Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting. 
The claimant in this matter left work immediately after learning that she had received a much smaller bonus than a co-worker. She did not ask the employer why her bonus was smaller. The employer’s action was not a violation of an employment agreement and does not establish a compelling reason to leave work.  
The claimant’s reasons for voluntarily leaving work are not “good cause” as it is defined for unemployment insurance purposes.  The penalties of AS 23.20.379 are appropriate. 
DECISION

The determination issued on February 6, 2019 is AFFIRMED. Benefits remain DENIED for the weeks ending January 5, 2019 through February 9, 2019. The three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS

This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on February 27, 2019.




                                  Rhonda Buness, Appeals Officer
