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The claimant timely appealed a March 6, 2019 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer in August 2018. He last worked on February 7, 2019. At that time, he worked part-time as a parks and rec aid.
The claimant was assigned responsibility for the employer’s community gym during public activities.  His job duties included ensuring bathrooms were clean and supplied, keeping floors clean and aisles clear, and providing first aid if needed. 
A high school basketball tournament was held in the gym January 16-19, 2019. The local basketball coach asked the claimant to assist with keeping score on the gym’s scoreboard when the person scheduled to fill that position cancelled.  The claimant was aware that scorekeeping was not one of his job duties, but he agreed to help out.  The claimant told the coach he had to attend to his work duties as well, and the coach agreed that someone else could step in when the claimant needed.  The claimant kept score for games during his scheduled hours for the employer and also outside those hours.  He kept score for about 20 games, which he estimated to be one hour to one-and-a-half hours long each. The claimant kept up on his job duties for the employer despite the time spent scorekeeping. The claimant reported 22 hours of work to the employer on his timesheet for     January 16-19, 2019. He did not deduct the time he spent scorekeeping from the hours he reported. 
The claimant spoke with his direct supervisor shortly after he started to keep score.  He told her he was helping out because the coach’s scorekeeper had cancelled.  The supervisor was on her way to unexpectedly leave town at the time. An administrator observed the claimant scorekeeping at several games during the tournament.  The administrator later asked the claimant’s supervisor if the claimant had been working for the employer when he was scorekeeping.  It was determined by examining the claimant’s timesheet for that week that he was scorekeeping during his work hours.   

The employer has a written policy that requires employees to get approval from their direct supervisor before performing work for other employers. The policy states that employees may not work for other employers while on the clock for the employer. The employer provides copies of the handbook to employees on hire and the handbook is available at City Hall and on the employer’s website.  The claimant did not recall receiving an employee handbook on hire.
The claimant received a check from the local school district compensating him for scorekeeping during 20 games. The claimant did not submit a timesheet or record to the school district to be paid from, he believes the coach did.  The coach had offered to pay the claimant, but the claimant had refused. The claimant did agree to be compensated for scorekeeping he did during his off-work hours.  The claimant realized he was overpaid when he received the check and he returned it to the school district. 
The employer advised the claimant on February 8, 2019 that he was terminated for violating the employer’s policy by working for the school district while he was working for the City. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged for violating the employer’s policy against working for other employers without approval and working for other employers while on the City’s time clock. 

The Tribunal does not find the employer’s policy to be unreasonable.  The employer has a right to be aware of possible conflicts of interest with workers who also work for other employers. It is also reasonable that the employer has the exclusive right to a worker’s services during the hours in which it pays the worker to perform a job. 

The claimant argued that his actions were not a willful disregard of the employer’s interests because his supervisor saw him keeping score and knew he was doing it and because he did not believe he would be paid for scorekeeping during his work hours.  He believed his job was to facilitate activities in the gym and helping with the scorekeeping was doing that. He argued that he did not neglect his job duties. 
The only material fact about which the claimant and the employer disagree is whether the claimant was aware of the employer’s policy.  The employer stated the claimant was provided with an employee handbook on hire.  The claimant denied receiving one. The fact that the handbook was available at the employer’s main office and on their website establishes that the claimant had access to the employer’s policy, whether he had read it or not.  
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to  show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Com. Dec. 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
The claimant’s argument that his supervisor had approved his work because he told her he was “helping out” early in the tournament is not credible.  “Helping out” at the beginning of the tournament is not the same as advising his supervisor that he would spend 20-30 hours during the tournament performing duties outside of those listed by the employer.  
The claimant’s arguments that he did not intend to be compensated for the scorekeeping during work hours and that he did not neglect his job duties does not change the fact that he did spend considerable time doing duties besides the duties the employer was paying him to perform. It is understandable that the claimant wanted to help the coach with the activity in the gym and if the claimant had sat in briefly to help out until another scorekeeper could be located, his actions might not have risen to the level of a willful disregard of the employer’s interests. However, the claimant chose to keep score for 20-30 hours during the tournament and submitted a timesheet for 22 hours of work to the employer for work during those days, demonstrating that he likely kept score during the majority of his work hours and expected the employer to pay him for having performed work for another employer. 
The claimant had access to the employer’s policy and his actions during the basketball tournament clearly violated the employer’s policy.  The policy is reasonable and the claimant did not establish that it would be detrimental to him to follow the policy. As in Risen, his failure to follow the policy is misconduct. The Tribunal concludes the claimant was discharged for work-related misconduct.  The penalties of AS 23.20.379 are appropriate. 
DECISION
The determination issued on March 6, 2019 is AFFIRMED. Benefits remain DENIED for the weeks ending February 9, 2019 through March 16, 2019. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.


APPEAL RIGHTS
This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on May 10, 2019.







      Rhonda Buness, Appeals Officer

