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CASE HISTORY

The claimant timely appealed a March 21, 2019 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on September 30, 2018. He last worked on March 11, 2019. At that time, he worked part-time as a host.
After work on March 11, 2019, the claimant encountered a friend who asked him for help.  The friend was in an abusive relationship and wanted to leave.  The claimant borrowed a vehicle, took the friend to her house to get some items, then took her to a place where he thought she would be safe until she left.  The claimant’s phone had not been working well and his friend did not have a phone.  The place the claimant took the friend did not have or permit phones.  One at the location, the claimant’s borrowed vehicle would not start, a problem of which the claimant was aware. The claimant was unable to report to work at 8:00 am on March 12 or 13, days he was aware that he was scheduled to work. He did not contact the employer. 
On March 15, 2019, the claimant was able to start the vehicle and take his friend to the airport, then he went home and removed the battery from his phone, put it back in, plugged the phone in, and it began working.  The claimant called the employer. 

There had been two instances in January when the claimant missed work without adequate advance notice to the employer, due to incarceration and a court appearance.  The employer told the claimant they would give him another chance after those absences because his performance was otherwise good.  
The claimant’s supervisor tried to contact the claimant on March 12 and 13, 2019 and had to cover the claimant’s shifts by calling in other employees.  The employer decided not to place the claimant on the next work schedule. When the claimant called on March 15, 2019, he was advised he was discharged due to his absences without calling.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means


(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged after he failed to show up for two shifts without contacting the employer.
Work attendance is a commonly understood element of the employment relationship. It need not be defined in a company policy in order to require compliance. And it is so important that a single breach can amount to misconduct connected to the work. 

In Tolle, Com. Dec. 9225438, June 18, 1992 the Commission of Labor states, in part:

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. 
In situations where a worker has been warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence and the worker’s ability to control it. Additionally, in such cases, an employer may hold a worker to a higher standard of notification. Except in cases where adherence to this would be unreasonable, failure to follow these procedures is misconduct. The claimant in this case had been placed on notice that his job was in jeopardy due to his recent absences. 
The claimant argued that the reason for his absence was compelling because he had to help his friend.  The Tribunal does not agree.  While it was commendable of the claimant to help his friend, there are organizations and governmental agencies available to provide such help, such as women’s shelters and the police. The claimant was not compelled to borrow a vehicle and leave town without reliable communication or transportation. The claimant had an obligation to the employer and his failure to appear at work or contact the employer rises to the level of misconduct. 
The Tribunal concludes the claimant was discharged for work-related misconduct and the penalties of AS 23.20.379 are appropriate.
DECISION
The determination issued on March 21, 2019 is AFFIRMED. Benefits remain DENIED for the weeks ending March 16, 2019 through April 20, 2019. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.


APPEAL RIGHTS
This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on April 12, 2019.







      Rhonda Buness, Appeals Officer

