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CASE HISTORY

The claimant timely appealed a March 22, 2019 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.

FINDINGS OF FACT
The claimant began work for the employer on November 15, 2017. He last worked on February 8, 2019. At that time, he worked part time as a home clerk/fuel attendant.
The claimant was scheduled to work at 6:00 pm on February 11, 2019.  The claimant was not feeling well, so he took a prescription sedative and laid down around noon, intending to sleep for a few hours.  The claimant overslept. He called the employer around 7:30 or 8 pm that night.  By then it was too late for him to get ready and take a bus to work before his shift ended. The claimant had not expected the sedative to cause him to oversleep, because on one occasion he took several doses over an eight-hour period and he did not sleep for two days.  
The employer’s policy, of which the claimant was aware, requires that employees notify a person in charge before the start of their shift or up to five minutes after their scheduled start time.  The claimant had previously been warned for excessive absences from work.  The claimant was counseled on January 4, 2019 for an absence on January 2, 2019 when he failed to notify the employer before his shift.  The claimant recalled that absence may have been due to his medication causing him to oversleep. He was suspended for three days.  He was advised that termination was likely if he had another incident of absence without notice.  

The claimant was next scheduled to work on February 14, 2019.  On that day he was advised that he was suspended without pay pending an investigation. The investigation was delayed by software problems of the employer.  On                     March 1, 2019, the claimant was advised that he was terminated for his absence without notice after prior warnings. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged after a second occurrence of being absent without notifying the employer.
Work attendance is a commonly understood element of the employment relationship. It need not be defined in a company policy in order to require compliance. It is so important that a single breach can amount to misconduct. 

In Tolle, Com. Dec. 9225438, June 18, 1992 the Commission of Labor states, in part:

Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer. 
In situations where a worker has been warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence and the worker’s ability to control it. Additionally, in such cases, an employer may hold a worker to a higher standard of notification. 
The claimant had overslept and missed work without notification due to a similar situation with his medication about a month earlier.  Because of this, the claimant should have made arrangements to ensure he did not oversleep and miss work again.  The claimant had been placed on notice that his job was in jeopardy due to his absence without notification. His repeated absence without notification rises to the level of a willful disregard of the employer’s interests.
The Tribunal finds the claimant was discharged for misconduct connected to the work. 

DECISION
The determination issued on March 22, 2019 is AFFIRMED. Benefits remain DENIED for the weeks ending February 16, 2019 through March 23, 2019. The three weeks remain reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.


APPEAL RIGHTS
This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on May 1, 2019.







      Rhonda Buness, Appeals Officer

