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SF
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DETS APPEARANCES:
S. F.
None
CASE HISTORY AND FINDINGS OF FACT
The claimant filed an appeal against a March 19, 2019 and a March 20, 2019 and a March 28, 2019 determinations that denied unemployment benefits under AS 23.20.362 and AS 23.20.378 on the ground that the claimant received a lump severance payment and failed to provide a work search for the weeks ending March 2, 2019 and March 9, 2019. The Division of Employment and Training Services mailed the determinations to the claimant’s address of record on March 20, 2019 and March 21, 2019. The claimant filed an appeal on April 24, 2019, bringing forth the issue of timeliness of the appeal. 
The claimant spoke with the Division on March 28, 2019 and expressed his desire to appeal all three determination. The Division representative did not take the appeal as the claimant wanted to contact the Appeals Office directly. The claimant contacted the Division on a later date near the first of April. He believed that he was speaking to someone in Appeals. His appeal was finally taken on April 24, 2019.
PROVISIONS OF LAW
AS 23.20.340. Determination of claims.

ADVANCE \D 7.20
ADVANCE \D 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant’s control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.
CONCLUSION
An appellant has the burden to establish some circumstance beyond the appellant’s control prevented the timely filing of the appeal. 

The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department. Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).

The claimant had two contacts with the Division during the appeal time period. His delay in appealing the determinations was outside his control.
DECISION
The claimant’s appeal from the notices of determination issued on 
March 19, 2019 and March 20, 2019 is ACCEPTED as timely.

FINDINGS OF FACT
(Severance Pay)

The claimant established a claim for unemployment insurance benefits effective February 17, 2019. The claimant received a lump sum payment for $5120.00 of severance pay from his base period employer. The employer made the payment available on Saturday, February 23, 2019. The claimant did not recall getting the payment on February 23, 2019. He recalled that it was several weeks before he deposited the check in his bank account.
The claimant did not file an unemployment claim certification for the week ending February 23, 2019. He filed biweekly claim certifications for the weeks ending March 2, 2019 and March 9, 2019. He reported half of the payment on the claim certifications for week ending March 2, 2019. He considered the other half to be associated with week ending February 23, 2019 and the severance pay was for two weeks’ wages.

PROVISIONS OF LAW

AS 23.20.362 Disqualifying or deductible income:
(a)
The amount of benefits payable to an insured worker for a week of unemployment which begins in a period for which the insured worker receives a pension, retirement or retired pay, annuity, or similar periodic payment that is based on the previous work of the insured worker, shall be reduced by the amount of the payment that is attributable to that week. The requirements of this subsection apply only if

(1)
the pension, retirement or retired pay, annuity, or similar periodic payment is provided under a plan maintained or contributed to by an employer of the insured worker during the base period of the insured worker; and

(2)
for a periodic payment other than a payment made under the Social Security Act, the Railroad Retirement Act of 1974, or earlier versions of those federal laws, the service performed for an employer by an insured worker after the beginning of the base period or remuneration for those services affects eligibility for, or increases the amount of the pension, retirement or retired pay, annuity, or similar periodic payment.

(b)
The reduction of benefits provided in (a) of this section does not apply to that part, if any, of a pension, retirement or retired pay, annuity, or similar periodic payment that is attributable to contributions of the insured worker.

8 AAC 85.140 Disqualifying or deductible income:

(b) 
A lump sum payment for severance, termination, wages paid in place of dismissal notice, sick leave, holiday or unused vacation, or a pension or annuity will be attributed to the

week in which the payment is received.
(e) 
A payment is not deductible from benefits under AS 23.20.362 unless it is paid
(1) by a base period employer of the claimant; or
(2) 
from a fund contributed to or maintained by a base period employer of the claimant. (Eff. 10/25/68, Register 27; am 8/20/70, Register 35; am 11/7/80, Register 76; am

3/27/82, Register 81; am 3/24/85, Register 93; am 4/11/90, Register 114; am 4/28/95, Register 134; am 1/18/97, Register 141)
CONCLUSION
Regulation 8 AAC 85.140 provides that a lump sum payment of severance is attributed to the week in which the payment is received.
The claimant argued that the payment was issued on February 23, 2019 and therefore should be deducted from that week. The claimant provided no evidence that he received the payment in the week ending February 23, 2019. He did not recall going to the employer to get the severance payment or whether he received it later. He reported that he received the severance payment or at least a portion of it in the week ending March 2, 2019.

"Regulations are subject to the same constructs as are statutes. Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning." Gilheany, Comm. Dec. 84H-UI-348, March 29, 1985.
The evidence presented at the hearing was that the payment was “issued” during the week ending February 23, 2019, but no evidence was presented that the payment was “received” during the week ending. The claimant certified on his claim certification for the week ending March 2, 2019 that he “received” his severance payment during the week ending March 2, 2019.
DECISION

The determination issued on March 19, 2019 is AFFIRMED. Benefits are reduced by the amount of the severance payment for the week ending 
March 2, 2019.
FINDINGS OF FACT
(Work Search)

The claimant established a claim for unemployment insurance benefits effective February 17, 2019 on February 19, 2019. The certification page of the application provides information that the claimant was required to report two work searches each week for which he files claim certifications for unemployment insurance benefits. The Division mailed a the claimant a notice on February 20, 2019 of the requirement to report two work searches in each week for which he files claim certifications for unemployment insurance benefits. 

The claimant did not file an unemployment claim certification for the week ending February 23, 2019. The claimant filed biweekly claim certifications for unemployment insurance benefits on March 10, 2019 for the weeks ending March 2, 2019 and March 9, 2019. The claimant answered “No” to the questions “Did you make one employer work search contact for the week ending March 2, 2019?” and “No” to the question questions “Did you make one employer work search contact for the week ending March 9, 2019?” when he completed the certifications.
The claimant testified in the hearing that he did make work searches during both weeks. He chose not to report the work searches to the Division as he did not want the employer to be contacted by the Division to verify he had applied for work with those employers. He believed the contact would be a way to inform the employers that he was filing for unemployment benefits and would injure his chances of becoming employed with those employers. He chose not to provide that information in the hearing as well.
PROVISIONS OF LAW

AS 23.20.378.  Able to work and available for suitable work.
(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.
8 AAC 85.350.  Able to work and available for suitable work.
(b)
A claimant is considered available for suitable work for a week if the claimant

(1)

registers for work as required under 8 AAC 85.351;

(2)

makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)

meets the requirements of 8 AAC 85.353 during periods of travel;

(4)

meets the requirements of 8 AAC 85.356 while in training;

(5)

is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)

is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and

(7)

is available for a substantial amount of full-time employment.
8 AAC 85.351 provides, in part:
(a)
A claimant who files a claim for benefits in a state that acts as an agent in taking claims for benfits held by this state shall register for work within seven days from the date the initial claim is filed and maintain the placement registration for work in accordance with the statutes, regulations, and procedures of the state in which the claim is filed.

(b)
A claimant who files for benefits in this state shall register for work and maintain an active placement registration for work in this state as required by AS 23.20 and this section. An active placement registration for work in this state means the claimant has registered in the Alaska Labor Exchange System and has posted an online résumé that is available for employers and division staff to match with available jobs. A claimant shall register for work…
8 AAC 85.352. Able to work and available for suitable work: work search.
(a)
A claimant required to register for work under AS 23.20 and 8 AAC 85.351 must actively seek suitable work by making at least one valid work search during each week that the claimant files for unemployment insurance benefits.

(b)
The division may require a claimant to make more than one valid work search during a week that the claimant files for unemployment insurance benefits based on the demand for workers in an occupation suitable for the claimant within the area in which the claimant is filing benefit claims. The division will notify a claimant of the claimant’s work search requirement for a given benefit week by using a method specified by the director.

(c)
A work search is considered valid if

(1)

the claimant contacts an employer regarding work;

(2)

the work is suitable under 8 AAC 85.410 to the claimant’s skills and capabilities; and

(3)

the method of contact is appropriate based on how prospective employers in that occupation are usually contacted for work.
(d)
Using a method specified by the director, a claimant who is required to seek work under (a) of this section shall report to the division any employer contact made during each week that the claimant files a claim for unemployment insurance benefits. The report must include for each employer contact the
(1)

the date of contact;

(2)

the name of the employer contacted; and

(3)

telephone number, address, electronic mail address, or website used to make contact.
CONCLUSION
Regulation 8 AAC 85.352(d) provides that a claimant required to seek work is required to report to the Division a specific number of employer contacts made during each week that the claimant files a claim for unemployment insurance benefits. The report is to include the date of contact, the name of the employer, and the telephone number, address, electronic mail address, or website used to make the contact.
"Regulations are subject to the same constructs as are statutes. Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning." Gilheany, Comm. Dec. 84H-UI-348, March 29, 1985.
The Tribunal does not question the right of the claimant to prefer privacy in whom he contacts for work. However, in failing to meet the requirements set in the regulation, he cannot be found to be eligible for benefits during the weeks ending March 2, 2019 and March 9, 2019, as there is no evidence he made any work searches or reported any work searches.
DECISION

The determinations issued on March 28, 2019 and March 20, 2019 are AFFIRMED. Benefits are denied for the weeks ending March 2, 2019 through March 9, 2019.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on May 13, 2019.




                                  
Tom Mize








Appeals Officer

