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CASE HISTORY

The employer timely appealed a March 12, 2019 determination which allowed the claimant’s benefits without penalty under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.
A hearing was held April 19, 2019 and a decision was issued on April 25, 2019 which affirmed the Division’s decision granting the claimant’s benefit’s without penalty. The employer requested the hearing be re-opened for additional testimony. The Tribunal found the employer was prevented from presenting testimony due to circumstances beyond its control and granted re-opening.  The decision issued April 25, 2019 is vacated and testimony taken at the    April 19, 2019 hearing is not included in the record.

FINDINGS OF FACT
The claimant began work for the employer on July 28, 2014. He last worked on February 25, 2019. At that time, he worked full-time as a utility systems repair operator.
On October 2, 2018, the claimant was leaving the shop to go to a worksite and he told his co-worker that he needed to check and see if his dog had been left in the yard of his house on the base. The co-worker observed the claimant drive to a house, stop near the back yard and whistle, and when no dog appeared, the claimant continued to the work site. The co-worker estimated the trip to the claimant’s house took them 3-4 miles out of the way to the worksite. 

The claimant denied that he went to his house that day. The claimant recalled that he was performing his work duties when he was called to assist workers in another area of the base.  The claimant and his co-worker drove to the area they were requested to assist.  Because of road work, the claimant took a short detour from the main route. The claimant acknowledged to his co-worker that they were driving past the claimant’s old house, where he no longer lived. The claimant recalled that he did not point out his old house or even slow down. 

The claimant’s co-worker was new to the job, and he was concerned that he would get in trouble for being along on the claimant’s personal errand, so he told his supervisor about the incident two days later. 

The employer asked the claimant about the incident on October 10, 2018. The claimant denied driving the employer’s vehicle to his old house to check on his dog. The claimant denied that he ever left his dog at the house on base after he and his family moved to a house off base on September 1, 2018. 
The employer learned the claimant may not have been residing in the house he and his family had rented off the base during the time period.  The claimant admitted he and his wife had not gotten along for a few days and the claimant had left the family home for a time. The claimant recalled that he slept in his car during that period, and although he had access to the house on base, he did not return to stay there because it had been cleaned for inspection and he did not want to get it dirty.

The claimant was suspended with pay effective January 4, 2019 while the employer determined what would be done. 

When the claimant first started employment, he had been counseled because he had stopped by his house for some paperwork on his way to check a sewer line in a work vehicle.  He was not written up because he was new. He was advised of the employer’s policy against using work vehicle to perform any personal errands.
The claimant had been warned by the employer twice in the past for his performance.  The employer disciplined the claimant in November 2017 and    June 2018 for two instances where it was alleged the claimant was sleeping on the job.  The claimant denied sleeping on both occasions.  

On February 25, 2019, the claimant was advised he was discharged for misuse of the employer’s vehicle and for being untruthful when asked about the incident, after his previous performance warnings.  
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...

          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means

(1) a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
The claimant in this case was discharged because it was alleged he drove the employer’s vehicle to his old house for personal reasons and then was untruthful when asked about the incident.  

A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Com. Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Com. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

The claimant in this case denied that he went to his house in the employer’s vehicle and the employer provided witness testimony that the claimant did drive to his house for the purpose of checking on his dog.  It was not established that the employer’s witness had reason to be untruthful about the claimant’s actions. The claimant still had physical access to the house on base, he owned a dog and he was likely not living with his family at the time. 
The preponderance of evidence indicates the claimant did use the employer’s vehicle for a personal errand against the employer’s policy. The policy is reasonable and the claimant was aware of the policy.  The Tribunal concludes the claimant was discharged for work-related misconduct and the penalties of   AS 23.20.379 are appropriate. 
DECISION
The determination issued on March 12, 2019 is REVERSED. Benefits are DENIED for the weeks ending March 9, 2019 through April 13, 2019. Three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409. 

APPEAL RIGHTS
This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on June 25, 2019.







      Rhonda Buness, Appeals Officer

