Docket# 19 0479
Page 2

[image: image1.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT

DIVISION OF EMPLOYMENT AND TRAINING SERVICES
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509





APPEAL TRIBUNAL DECISION

Docket number:  19 0479    Hearing date:  June 7, 2019
CLAIMANT:
EMPLOYER:
SHEILA JOHNSON
SELECT A SERVICE
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Sheila Johnson
Paul Huffman
CASE HISTORY

The employer timely appealed an April 24, 2019 determination which allowed the claimant’s benefits without penalty under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on October 2, 2018. She last worked on January 15, 2019. At that time, she worked part-time as a retail reset merchandiser.
On the claimant’s last day, she was working moving and arranging products in the employer’s client’s retail store.  The claimant’s supervisor had divided the instructions for product placement between workers.  The claimant had questions because her instructions were incomplete.  The supervisor was busy directing other workers and the claimant felt like he was ignoring her and walking away when she asked questions.  The supervisor asked another worker to assist the claimant with her questions.  The supervisor was new and he did not know that the claimant and the worker he asked to assist did not get along.  
The claimant sat down since she did not know what to do next.  The supervisor told the claimant that if she was not going to work she should go home. The claimant asked for the number for the corporate office and yelled at the supervisor and called him a name within hearing of the client’s customers. The supervisor followed the claimant outside to the parking lot and tried to apologize and find out what the problem was.  The claimant again yelled and swore at the supervisor in what he felt was a threatening and aggressive manner.
The claimant was suspended while the employer looked into the incident.  The claimant had not been previously written up or disciplined for her behavior or work performance, but the employer had received complaints from customers that requested the claimant not work in their stores.  
On January 28, 2019, the claimant was notified that she was discharged for yelling at her supervisor. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means


(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The claimant in this case was discharged because she yelled at her supervisor inside the client’s store and in their parking lot. 

The employer does have the right to set the parameters of the work.  Furthermore, insubordination - that is, refusal to obey a reasonable request of the employer - does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation.  I n Vaara, Com. Dec. 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  Risen, Com. Dec. 86H-UI-214, September 15, 1986.  In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
"An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined.” Mathews, Com. Dec. 88H-UI-114, July 28, 1988.

The claimant in this case was upset that her supervisor was not responding promptly to her questions and because he asked another worker with whom the claimant did not get along to assist the claimant.  He then told the claimant to go home because she was not working. The claimant has not established that she was provoked to provide an unprofessional response to her supervisor in front of the customers in the client’s store and parking lot. The employer was injured by the client’s customers witnessing the unprofessional behavior on the client’s premises. The claimant’s actions were a willful disregard of the employer’s interests.  
The Tribunal concludes the claimant was discharged for work related misconduct. The penalties of AS 23.20.379 are appropriate. 
DECISION
The determination issued on April 24, 2019 is REVERSED. Benefits are DENIED for the weeks ending January 19, 2019 through February 23, 2019. The three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS
This decision is final unless an appeal is filed in writing to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of rights and procedures is enclosed.

Dated and mailed on June 14, 2019.







      Rhonda Buness, Appeals Officer

