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CASE HISTORY

The claimant timely appealed a June 10, 2019 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on October 24, 2016. She last worked on May 24, 2019. At that time, she worked full time as a veterinary technician. The claimant established a claim for unemployment insurance benefits effective May 26, 2019.
The employer noted that the claimant had difficulty with personal interactions with some of the employees with whom the claimant worked. The claimant had told the employer that she did not want to work with certain employees. Other employees had told the employer that they did not want to work with the claimant. 
Some had complained that she did not listen to them when they spoke to her. Others complained that she was very brusque when she spoke to them or corrected the way they set up an exam room. Former employees that had voluntarily left the employer had informed the employer that the claimant was the reason they had left or was a contributing factor to why they left.
The claimant is very serious about her job and performing it correctly. She preferred to work with fellow employees that are serious about the job and doing it correctly. She admitted that she was sometimes brusque with some employees that do appear to her to be serious about doing the job properly.

The claimant has a hearing impairment in one of her ears that causes difficulty hearing from that side. She believed that she did not hear some people talking to her because they were on her hearing impaired side. She had made the employer aware of her hearing impairment. She recalled being told by the employer that she was too harsh with some staff and short with some people. She tried to do better dealing with interpersonal relationships with coworkers.

The employer noted on May 22, 2019 or May 23, 2019 that the claimant was short with a coworker. The employer determined that the claimant’s interpersonal skills would not improve. The employer discharged the claimant on May 25, 2019.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm. Dec. 86H‑UI-213, August 25, 1986.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
The evidence as presented during the hearing does not show that the claimant’s actions were a deliberate and malicious disregard of the employer’s interest, as in Belcher. The claimant’s testimony was that she tried to get along but her difficulty hearing others caused communications problems. The Tribunal does not question the right of the employer to discharge an employee for any reason. As in Rednal, because there is insufficient quantity and quality of evidence that the claimant committed misconduct connected with her work, the penalties of AS 23.20.379 are not appropriate.
DECISION
The determination issued on June 10, 2019 is REVERSED. Benefits are allowed for the weeks ending June 1, 2019 through July 6, 2019. The three weeks are restored to the claimant’s maximum benefits. The claimant may be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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