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CASE HISTORY

The claimant timely appealed a July 5, 2019 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on March 22, 2018 as a surgical technician. She last worked on June 19, 2019 as a materials manager. At that time, she worked full time and was paid an hourly wage. The claimant established a claim for unemployment insurance benefits effective 
June 23, 2019. 
The claimant was hired as a surgical technician. She was asked to take on the role of materials manager in May 2018. The claimant was not given any formal training in materials management. The claimant had difficulty keeping supplies ready and available for surgeries. The inventory would list the supplies and implants incorrectly from some vendors and correctly from others. Some implants would be listed as supplies, indicating the inventory was incorrect. The claimant worked with the accounts payable person to properly close the inventory each month and to get the supplies and implants listed properly in the inventory. She was often behind because she was asked to change prices on some purchase orders.
The employer sent the claimant to a training in May 2019. The claimant noted in the training that changing prices on purchase orders was not done by other material managers. She mentioned this in the training session but was told it would be discussed later. In the later discussion, the claimant’s supervisor was told that prices on purchase orders should not be changed. She noted that her supervisor treated her differently following this discussion. The claimant’s supervisor did not answer calls from the claimant after the discussion.

The claimant returned from the training enthused about implementing some changes she had learned about. One of the participants at the conference had offered to come help the claimant at work. The claimant’s supervisor arranged for the participant to come help train the claimant for three days. She was not given sufficient time to implement changes she learned at the training conference.
The employer had received several complaints in April from staff regarding the claimant’s failure to ensure that supplies were available for surgeries that were scheduled. The claimant recalled that she had found some supplies on the shelves for some staff that had told her the supplies were not there. She is not aware of why the staff could not find the supplies. These issues were not discussed with the claimant.
The claimant ordered some necessary items on May 29, 2019. She received an e-mail that the items would ship in two days. On or about June 19, 2019, the employer noted that the items were not in the inventory. The claimant contacted the vendor and learned that the items were on back order and would not arrive until about July 7, 2019. She located an alternate item that could be used if necessary. The claimant checked the upcoming schedule and noted no procedures were scheduled that would require that item. The alternate item costs more that the initial item. She attempted to contact her supervisor to determine if she should order the alternate item as a precaution for a possible unscheduled procedure. The supervisor did not answer his telephone or return her calls.
The claimant was discharged on June 24, 2019 for failing to meet the employer’s expectations.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm. Rev. No. 82H-UI-051, March 31, 1982.
The definition in Lynch has been codified in Regulation 8 AAC 85.095(d)(1) and is very similar in wording. 

The employer has not shown that the claimant’s actions were a willful and wanton disregard of the employer’s interest. The testimony is that the claimant was trying to meet the standards of the employer but not doing so. The final incident was an order that was placed for supplies but an item was placed on back order, but the claimant was not notified. The claimant was not given sufficient time to implement the procedures she learned at the training conference.
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm. Dec. 86H‑UI-213, August 25, 1986.

The employer has not met its burden with evidence of sufficient quantity and quality that the claimant’s deliberately disregarded the interest of the employer. Mere inefficiency is not misconduct as defined in the regulation. The penalties of AS 23.20.379 are not appropriate.
DECISION
The determination issued on July 5, 2019 is REVERSED. Benefits are allowed for the weeks ending June 29, 2019 through August 3, 2019. The three weeks are restored to the claimant’s maximum benefits. The claimant may be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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