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CASE HISTORY

The employer timely appealed an August 29, 2019 determination which allowed benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on September 14, 2015. He last worked on August 9, 2019. At that time, he worked full time as an outside sales representative. He was paid a salary plus commission. The claimant established a claim for unemployment insurance benefits effective 
August 11, 2019. 
The employer was contacted in August 2019 by a former client about a bill the client had received. The former client had closed its business on or about December 11, 2018. The employer informed the former client that it would investigate the matter and get back with the client.
The employer’s investigation revealed that the claimant had used his specific log-in to close out the client’s account in December 2018. On March 18, 2019, the claimant had used his specific log-in to change the client’s e-mail address and add a contract increasing the cost to the client by about 40 percent. The contract was accompanied by a “docu-sign” digital signature from the newly added e-mail address. 

The claimant received part of his pay from commissions on his sales. He also was rewarded by retention of previous customers. The claimant would have benefits in sales retention and commission from the client renewing and increasing its contract.

The employer contacted the client concerning the e-mail address and the docu-sign digital signature. The client presented information that the owner was hospitalized at the time of the docu-sign e-mail being sent to the employer and that the e-mail address was not one used by the client. The client denied that it would sign a contract after it had been out of business for four months.
The employer confronted the claimant with the information gathered in its investigation. The claimant did not deny the accusations but asked for time to form a reply to the accusations. The employer provided a copy of its policies concerning honesty and integrity to the claimant upon hire. The employer terminated the claimant’s employment on August 9, 2019 for violating the employer’s code of ethics by falsifying a document.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Nakasone, Comm. Dec. 8923101, April 13, 1990, the Commissioner of Labor reviewed the evidentiary standard for the Tribunal. In holding circumstantial evidence may be used to support a conclusion, the Commissioner held, in part:


Alaska law does not specify any evidentiary test which a Hearing Officer must use in considering the evidence brought before him. However, in prior cases, it has been held that a Hearing Officer must base his decision on a "preponderance of evidence." Patterson, Comm. Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. 

"Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto.” Adelman, Comm. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).

The claimant did not appear for the hearing choosing to stand on the record. The evidence presented by the employer was that gathered in its investigation. Part of which is circumstantial in nature. The record is hearsay and carries less weight than the sworn testimony presented by the employer’s witness. In applying Nakasone, the Tribunal finds the preponderance of the evidence favors the testimony presented by the employer. 
The employer has a right to expect honesty from its employees and making employees aware of the expectation in its policy is prudent. The claimant was made aware of the employer’s expectations of honesty upon hire. The evidence presented at the hearing shows the claimant was discharged for misconduct and the penalties of AS 23.20.379 are appropriate.

DECISION
The determination issued on August 29, 2019 is REVERSED. Benefits are denied for the weeks ending August 17, 2019 through September 21, 2019. The three weeks are reduced from the claimant’s maximum benefits. The claimant may not be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on October 7, 2019.
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