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CASE HISTORY
The claimantfillin "" \d "" timely appealed an April 21, 2020fillin "" \d "" determination which denied benefits under Alaska Statute 23.20.378(c) and 8 AAC 85.350. The issue is whether the claimant was available for full-time suitable work while attending school.


FINDINGS OF FACT

The claimant established a claim for unemployment insurance benefits effective March 29, 2020. The claimant entered Palmer College of Chiropractic on or about March 11, 2020. He expects to finish his PHD in Chiropractic in June 2022. The current trimester began in March and will end in June. 
The claimant is currently enrolled in five three credit hour courses with a one hour credit lab for a total of 16 credit hours. He has Spinal Anatomy on Mondays through Thursdays from 7:30 am until 8:20 am with a lab on Fridays from 1:00 pm until 2:45 pm. He has Bio-Chemistry on Mondays through Fridays from 8:25 am until 9:15. He has Organ Histology on Mondays Tuesdays and Thursdays from 9:20 am until 10:10 am. He has System Pathology on Mondays through Thursdays from 11:10 am through 12:00 pm. He has Micro Biology on Mondays through Thursdays from 1:55 pm until 2:45 pm.
The pandemic restricted gatherings of groups of people and required social distancing. The college change its classes to online classes. Class attendance is required using teleconferencing. The hours of attendance remained as before the pandemic. The claimant continues to attend class using a teleconference source. 

The claimant worked for two and one half months as a server. He averaged about 30 hours per week. He worked some weeks for over 40 hours. His employer closed due to the pandemic. The employer has partially reopened as restrictions are eased by the government. He is working as many hours and he can get currently.

PROVISIONS OF LAW
AS 23.20.378 provides in part:
(c)
An insured worker is disqualified for waiting-week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education. A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education. However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting-week credit or benefits under this subsection if the worker's academic schedule does not preclude full-time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated. In this subsection,
          (1)

"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;
          (2)
 "school" includes primary schools, secondary schools, and                 
 institutions of higher education….
8 AAC 85.350 provides:

(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.


(b)
A claimant is considered available for suitable work for a week if the claimant


(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 
CONCLUSION

In Contreras, Comm. Dec. 98 0095, April 21, 1998, the Commissioner addressed exemptions to the disqualifying provisions of AS 23.20.378(c).


The legislature has decreed that a claimant attending academic schooling of 10 credit hours or more per week will not be considered available for work. An exception is granted if the claimant shows a history of working at least 30 hours per week while attending 10 or more credit hours of academic studies for a reasonable period. The rationale is that some "super-achievers" are willing and able to work full-time even while attending a university or other academic program in a full-time program. Hearings on HB 287 before the Senate Labor and Commerce Committee, March 4, 1988, 156h Alaska Legislature, 2nd Sess. (testimony of Rep. Fran Ulmer).

fillin "" \d ""
The claimant has shown that he has in the recent past worked 30 or more hours while attending 16 credit hours of class work. He is willing and able to work 30 or more hours while attending 16 credit hours of class work. As such, he is entitled to the exemption granted to “super achievers” as discussed in Contreras.

DECISION
The fillin "" \d ""determination issued on April 21, 2020fillin "" \d "" is REVERSEDfillin "" \d "".  Benefits are allowedfillin "" \d "" from the week ending April 4, 2020fillin "" \d "" through June 13, 2020fillin "" \d "", if otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed on May 28, 2020fillin "" \d "".







       
Tom Mize









Appeals Officer
