DK# 20 0937
Page 2

[image: image1.jpg]ALASKA DEPARTMENT OF LABOR
AND WORKFORCE DEVELOPMENT

DIVISION OF EMPLOYMENT AND TRAINING SERVICES
P.O. BOX 115509

JUNEAU, ALASKA 99811-5509





APPEAL TRIBUNAL DECISION
Docket Number: 20 0937     Hearing Date: September 23, 2020
CLAIMANT:
EMPLOYER:
WILLIAM OH
ARCTIC SPINE LLC
JASON SKALA

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
William Oh
Marius Maxwell
Jason Skala, Attny
Lucy Maxwell


Bao Yang

James Price
DETS APPEARANCES:
Christine Hohf
None
CASE HISTORY

The claimant timely appealed a June 16, 2020 determination which denied benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on November 4, 2019. He last worked on December 24, 2019. At that time, he worked full time as a neurosurgeon. He was paid a salary and bonus. The claimant established a claim for unemployment insurance benefits effective April 5, 2020. 
The employer pursued hiring the claimant after he worked with the employer on a temporary basis. The claimant agreed to work for the employer based on the promises made by the employer. 
The employer found the claimant to be different than when he worked with the employer on a temporary basis. He was late for his first scheduled surgery. He did not have a key for the clinic at that time and could not get in the building. This continued for several weeks before he was given a key.

The employer found the claimant to be abrasive with staff. The claimant had different processes and ways of doing things. He would occasionally get brusque with employees when they did not perform in the manner he expected. On one occasion he told one employee that she was not his boss and should not schedule patients for him outside of clinical hours.
The claimant had difficulty learning the employer’s computer system. He found the computer system to be more business related than clinically related. He had never used a system like the employer’s. He found it difficult to master.
The claimant, in a discussion with the employer, advised the employer that he had once started an operation on an incorrect knee. The claimant was operating on an inmate, who had insisted on marking his own knee for surgery. The claimant had started an incision when he realized that the marked knee was not the knee that he had examined before the surgery and ceased the operation. He had begun the incision with a cut about one centimeter in length.

The employer determined that it should release the claimant. The employer’s attorney drafted an email to the claimant on December 24, 2019. The email advised the claimant that he was discharged and demanded a refund of the expenses paid by the employer for the claimant to relocate from Arizona.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "mi sconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm. Rev. No. 82H-UI-051, March 31, 1982.
The definition in Lynch has been codified in Regulation 8 AAC 85.095(d)(1) and is very similar in wording. 

The testimony of the employer was that the claimant never properly performed his work as expected by the employer. The claimant never met the expectations of the employer from the beginning of the employer/employee relationship. The testimony shows that the claimant was not what the employer expected when it pursued the claimant for employment.
The employer had not established that the claimant showed a willful and wanton disregard for the interest of the employer. The employer’s expectations were greater than the claimant was able to meet. As such, misconduct has not been established. The penalties of AS 23.20.379 are not appropriate.
DECISION
The determination issued on June 16, 2020 is REVERSED. Benefits are allowed for the weeks ending January 4, 2020 through February 8, 2020. The three weeks are restored to the claimant’s maximum benefits. The claimant may be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on September 29, 2020.
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