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CASE HISTORY AND FINDINGS OF FACT
The claimant filed an appeal against a July16, 2020 determination that denied unemployment benefits under AS 23.20.381 on the ground that the claimant was an employee of an institution of higher learning and was filing between academic terms.. The Division mailed the determination to the claimant’s address of record on July 17, 2020. The claimant filed an appeal on September 25, 2020, bringing forth the issue of timeliness of the appeal. 

The claimant received the determination. She disagreed with the determination. She began to attempt to contact the Division by telephone to appeal the determination. The claimant had difficulty getting through on the telephone. The system would advise her that the volume of calls was high and to try her call later. She finally got through in September.

PROVISIONS OF LAW

AS 23.20.340. Determination of claims.

ADVANCE \D 7.20
ADVANCE \D 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant’s control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151 provides in part;  

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION

An appellant has the burden to establish some circumstance beyond the appellant’s control prevented the timely filing of the appeal. 

The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department. Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).

The Tribunal takes official notice that the volume of calls during the pandemic exceeded the capabilities of the Division’s telephone system. Therefore, the Tribunal holds that the claimant’s attempts to file an appeal make her appeal timely.
DECISION

The claimant’s appeal from the notice of determination issued on 
July 16, 2020 is GRANTED.

FINDINGS OF FACT

The claimant established a claim for unemployment insurance benefits effective May 10, 2020. The wages in the period on which the claimant’s claim is based were earned in employment with the above named school.
The claimant last worked for the employer on November 29, 2019. She did not work during the last academic term of the 2019/2020 school year. She worked in a temporary position and did not have reasonable assurance of returning in the next academic term.
PROVISIONS OF LAW

AS 23.20.381 states in part:
(e)  Benefits based on service in an instructional, research, or principal administrative capacity for an educational institution may not be paid to an individual for a week of unemployment which begins during the period between two successive academic years, or during a similar period between two regular terms, whether or not successive, or during a period of sabbatical leave provided for in the individual’s contract, if the individual performs services in the first of those academic years or terms and if there is a contract of reasonable assurance that the individual will perform services in the same or similar capacity of an educational institution in the second of those academic years or terms. 

(h)  Benefits based on services for an educational institution in an other than instructional, research or principal administrative capacity may not be paid to an individual for a week of  unemployment, which begins during the period between two successive academic years, or during a similar period between two regular terms, whether or not successive, or during a period of sabbatical leave provided for in the individual’s contract, if the individual performs services in the first of those academic years or terms and if there is a contract of reasonable assurance that the individual will perform services in the same or similar capacity of an educational institution in the second of those academic years or terms. If an individual is denied benefits for any week subsequent under this subsection and the individual is not later offered an opportunity to perform services for the educational institution in the second academic year or term, the individual is entitled to a retroactive payment of benefits for each week for which the individual filed a timely claim for benefits and for which benefits were denied solely under this subsection.
(i)   Benefits based on services described in (e) and (h) of this section may not be paid to an individual for a week that begins during an established and customary vacation period or holiday recess if the individual performs those services in the period immediately before the vacation period recess and there is a reasonable assurance that the individual will perform those services in the period immediately following the vacation period or holiday recess.

(j)   Benefits based on services described in (e) and (h) of this section shall be denied under (e), (h), and (i) of this section to an individual who performed those services in an educational institution while in the employ of an educational service agency. In this subsection, educational service agency" means a governmental agency or governmental entity that is established and operated exclusively for the purpose of providing services to one or more educational institution.

CONCLUSION

The claimant worked for an educational institution during one term of the 2019/2020 school year. AS 23.20.381 holds a claimant is not eligible for benefits during a break if she performed services for a school in the first of two terms, and has reasonable assurance of performing services in the same or similar capacity in the second term.
The Alaska Supreme Court has provided the definition of “reasonable assurance” as a “written, verbal, or implied agreement that the employee will perform services in the same capacity during the ensuing academic year or term.” Allen, 658 P2d at 1344. Citing H.R. Rep. No. 94-1754, 94th Cong. 2d Sess. 9

In the case of Alexander, Comm’r Dec. 81H-196, April 9, 1981, the Commissioner stated in part: 
"… any one of these three types of agreement will satisfy the test of 'reasonable assurance,' i.e., a written agreement, a verbal agreement or an implied agreement. Ms. Alexander did have a 'written agreement' to hire if her services were needed --- the Substitute Teachers' Contract. Granted that this 'contract' does not guarantee employment, no guarantee is contemplated in the term 'reasonable assurance.'"

The claimant in this case, unlike that in Alexander, above, does not have a written or verbal agreement, and does not expect to be called back to work when school resumes. The claimant did not work in the last academic term and does not have reasonable assurance of returning to work in the same or similar capacity in the next year or term. Therefore, the claimant is not subject to AS 23.20.381.
DECISION

The determination issued on July 16, 2020 is REVERSED. Benefits are allowed for the weeks ending May 30, 2020 through August 29, 2020.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on December 14, 2020.
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