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CASE HISTORY

The employer timely appealed a September 25, 2020 determination which allowed benefits under Alaska Statute 23.20.379. The issue before the Appeal Tribunal is whether the claimant voluntarily quit suitable work without good cause or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began work for the employer on April 1, 2020. She last worked on August 5, 2020. At that time, she worked full time as a nurse practitioner. She was paid a salary. The claimant established a claim for unemployment insurance benefits effective August 2, 2020.
The employer noted that the claimant was not meeting its expectations. She did not answer the phone, locked the doors, even when she was present, and did not perform the billing correctly. Deliveries would be made while the doors were locked. The deliveries would be left with the landlord. The employer met with the claimant in July concerning these matters. The claimant was alone in the clinic three days of the week. She locked the doors when she was seeing a patient with a note on the door to knock if they needed to be seen or to take packages to the landlord. She often did not hear the phone if she was in the back with a patient. Two days of the week a medical assistant was present who helped with the phones.

The claimant found the billing program was not complete with all billing codes. She attempted to reach out to the billing program technicians for assistance in getting the billing program. The clinic also needed to be credentialed with an insurance company for direct billing of the insurance. The claimant had difficulty becoming credentialed with the insurance company.  The employer noted that the claimant failed to take co-pay from patients at the time of service. The claimant did not take copay at the time of service as she was not aware of the amount that would be covered by the insurance of the patient. She expected to bill the patient after the employer collected from the insurance.
The employer saw no improvement in the claimant’s performance after the meeting in July. The employer believed the claimant was costing more to the clinic than she was bringing in for the employer. The employer terminated the claimant effective August 5, 2020.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm. Rev. No. 82H-UI-051, March 31, 1982.
The definition in Lynch has been codified in Regulation 8 AAC 85.095(d)(1) and is very similar in wording. 

The testimony of the employer was that the claimant never properly performed her work as expected by the employer. The employer met with the claimant hoping that she would show improvement. The employer finally determined that the claimant was not a good fit for the position. As in Lynch and as defined in 8 AAC 85.095, the claimant’s unsatisfactory performance as the result of inability or incapacity is not misconduct.

DECISION
The determination issued on September 25, 2020 is AFFIRMED. Benefits are allowed for the weeks ending August 15, 2020 through September 19, 2020. The claimant may be eligible for extended benefits under AS 23.20.406-409.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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