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CASE HISTORY

The claimant timely appealed a January 4, 2021 determination which denied benefits under 23.20.378. The issue before the Appeal Tribunal is whether the claimant is available for work while being self -employed.

FINDINGS OF FACT

The claimant established a claim for unemployment insurance benefits effective March 22, 2020. The claimant filed an additional claim on November 29, 2020. He last worked on November 22, 2020 for an employer. 
The claimant has his own restaurant in which he shares the profit. The claimant was having to reduce staff due to COVID-19. He replaced some of the staff because he did not get paid for his work. He only shared in the profits of the business. He worked six to eight hours per day for the restaurant. 
PROVISIONS OF LAW

AS 23.20.378 provides, in part:

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….
8 AAC 85.350 provides:

(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.


(b)
A claimant is considered available for suitable work for a week if the claimant


(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment.
CONCLUSION

Regarding self-employment, the Commissioner of Labor has previously held:
 In determining whether or not a self-employed individual is available for work several factors must be considered: (1)  Availability for regular employment, (2) hours per week devoted to self-employment, (3) net income, (4) nature of regular employment, (5) whether he engages in self-employment during the course of regular employment, and (6) efforts to seek work in his regular line.  Rader, 79H-33, May 4, 1979 

In Dunbar, Comm. Decision No. 94 7970, August 1, 1995, the Commissioner of Labor stated, in part:


AS 23.20.505 specifies that a claimant is not "unemployed" in a week in which he works full-time or has earnings that are more than one and one-third times his weekly benefit amount, excluding the allowance for dependents, plus $50.  The Courts have ruled that self-employment is also to be considered in deciding whether a person is "unemployed."  Wool v. Employment Sec. Div., No. 4FA-87-2234 Civ. (Alaska Super. Ct. 4th J.D., Jan. 10, 1989.)


The statute makes no distinction between working in one's own business or working for an employer.  If the claimant is employed full-time during a week, he is not eligible for benefits.  If the total hours worked in a week is full‑time, usually meaning 40 hours or more, then the claimant cannot qualify as an "unemployed" individual and is not eligible for benefits.

Unemployment insurance is not intended to protect those who go into self-employment as they have removed themselves from the class of people the act was intended to protect and assumed the risk of their own employed status. 

The claimant works six to eight hours per day in his self-employment. He does not receive payment for his work in the business but receives a share of the profits. As he works 30 to 40 hours per week in his self-employment, he does not meet the definition of “unemployed.”
DECISION

The determination issued on January 4, 2021 is AFFIRMED. Benefits are denied for the weeks ending December 5, 2020 and continuing until he has established that he is again unemployed.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed on May 10, 2021.
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