ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

BROC J. FORD,
)



)
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)
DECISION AND ORDER
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)
AWCB Decision No. 88-0002


v.
)



)
Filed with AWCB Anchorage
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)
January 14, 1988



)
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)



)


and
)



)

ALASKA NATIONAL INSURANCE
)

COMPANY,

)



)


Insurer,
)


Defendants.
)



)


On October 29, 1987 we issued a Decision and Order in this case. We denied Employee' s claim for temporary & total disability ( TTD) compensation from May 18, 1987 to the present, medical costs and other costs. We partially awarded Employee's claimed transportation expenses and actual attorney's fees.


On November 25, 1987 Employee, through his attorney, Eric Olson, filed a petition for reconsideration of our Decision, Employee also requested d rehearing to consider a modification of the award. Employee argued, in support of his petition, that our prior Decision was based on a mistake of fact.

[To] wit: in its Decision and Order the Board discounts the testimony of the treating physician, Dr. Douglas Savikko, primarily because, as stated in the decision, "in reaching this decision [i.e., that Ford was not capable of returning to work] Dr. Savikko did not review the medical reports of Drs. Vasileff, James or Armstrong." As the attached affidavit from Dr. Savikko demonstrates, the Board is mistaken with respect to that finding. in fact, Dr. Savikko had reviewed the reports and deposition testimony of Dr. Vasileff, as well as the reports of Dr. James, prior to testifying at his own deposition. The effect to this mistake is substantial. In interpreting Dr. Savikko's testimony, the Board was obviously significantly influenced by the fact that he reached his opinion without the benefit of Dr. Vasileff's and Dr. James' findings and conclusions. In reality, Dr. Savikko had considered both. The employee respectfully submits that the Board should reconsider Dr. Savikko's opinions and conclusions in light of this new evidence. The employee further respectfully suggests that review will produce a substantially different result since the primary reason stated by the Board for discounting Dr. Savikko's testimony no longer exists.


Employee filed an affidavit from Dr. Savikko, dated November 25, 1987, in support of his petition. In this affidavit Dr. Savikko acknowledged that at his deposition, taken on August 18, 1987, before the prior hearing and Decision, he stated that he did not believe that he had reviewed medical reports of Drs. Thomas Vasileff and Michael James. Dr. Savikko went on to state that following the deposition he realized that he had been mistaken and that he had reviewed reports from these physicians prior to his deposition.


On December 7, 1987 we received an opposition to employee's petition filed by Defendants, through their attorney, James Bendell. Defendants argued that insufficient relevant and new evidence had been presented to justify a reconsideration or rehearing of our prior Decision. In particular, Defendants argued for the rejection of Dr. Savikko's November 25, 1987 affidavit, correcting the testimony in his prior deposition. Defendants asserted that this correction did not occur within 30 days of the taking of the deposition as required by relevant rule and that, in any event, Dr. Savikko's credibility had been undermined by his previous testimony that it was possible for him to reach an opinion concerning employee's ability to work without seeing other physicians' reports. Defendants urged us to uphold our prior Decision based on the testimony and reports from Drs. James and Vasileff, corroborated by relevant video tapes. On December 16, 1987 we met to review employee's petition and the record closed.

FINDINGS OF FACT AND CONCLUSION OF LAW

We are authorized to review, modify or rehear matters under AS 23.30.130 (a) which states:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in the determination of a fact, the Board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. in accordance with AS 23.30.110 the Board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Our Supreme Court discussed 9130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1987). Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256, 1971) the court stated: "The plain import of this amendment. (adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The Court went on to say:

The concept of mistake requires careful interpretation. It is clear that an allegation if mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.” 3 Larson, The Law of Workmen’s Compensation §81.52, at 354.8 (1971).

Although the Board "may" review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a). Such a requirement would rob the Board of the discretion .so emphatically unheld in O'Keeffe v. Aerojet‑General Shipyards, Inc,, supra.

Id. at 169.


In applying the above principles to the present case we do not believe that a sufficient basis has been established to reconsider, modify or provide a rehearing relating to our October 29, 1987 Decision and Order. We do not believe that employee has presented substantial new evidence to justify such a reconsideration, modification or rehearing. Additionally, even if we were to consider all the evidence presented in this case again, including any arguably new and relevant evidence presented by employee, we find that this evidence does not support employee's claim for reconsideration, modification or rehearing,


As set forth in our October 29, 1987 Decision and Order we believe that the medical testimony from Drs. Eaton, Vasileff and James, who collectively saw employee from July 1986 through May 1987, support a conclusion that employee was able to return to at least some type of work beginning on May 18, 1987. We believe that this conclusion is further supported by substantial evidence, including evidence from Dr. James, Ms. Dowler and video tapes taken of employee between January and August of 1987, that employee has magnified his symptoms and that his physical abilities exceed his claimed limitations. We additionally believe that this conclusion is supported by evidence that employee has failed to cooperate with efforts to assist him in returning to work from May 18, 1987 onward and that he did not actively attempt to return to work on his own. Based on this conclusion we denied a portion of employee's claim.


In reaching this conclusion, we noted that Dr. Savikko, who had seen employee during July and August of 1987, disagreed with Drs. Vasileff and James that employee was able to return to work by May 18, 1987. We further noted that in providing this opinion Dr. Savikko testified, in his August 18, 1987 deposition at page 8, that he bad not reviewed Drs, Vasileff, James or Armstrong's reports although he did understand from employee that Dr. Vasileff had released employee for work on May 18, 1987 and Dr. James had also released employee for work.


Employee now contends that we should reconsider, modify or provide a rehearing on our conclusion that Dr. Savikko’s opinion was out weighed by other evidence presented in this case because Dr. Savikko did review the reports of Drs. James and Vasileff in reaching the above opinion. We do not agree.


First, we note that Dr. Savikko's original testing that he had not reviewed these medical reports was made well before the prior hearing. We believe that a full and fair opportunity was afforded employee or Dr. Savikko to correct this misstatement before this hearing occurred. We therefore find that this recently revised testimony from Dr. Savikko doesn't constitute a sufficient basis to reconsider, modify or grant a rehearing of our prior Decision and order.


Alternatively, even if we were to consider Dr. Savikko's present testimony, along with all the other evidence presented in this case, we do not believe that sufficient evidence exists to reconsider, modify, or rehear our previous Decision and order. Not withstanding the fact that Dr. Savikko may, in fact, have reviewed the medical reports of Drs. James and Vasileff in reaching his opinions in this case, we continue to believe that the weight of all evidence presented supports our conclusions as set forth in the October 29, 1987 Decision and Order. We simply do not believe that any "new" evidence from Dr. Savikko, or any other evidence in this case, constitutes a sufficient basis to reconsider, modify or provide a rehearing our previous Decision and order.

ORDER

1. Employee's petition for reconsideration, modification and rehearing of our October 29, 1987 Decision and Order is denied and dismissed.


Dated at Anchorage, Alaska, this 14th day of January 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Thacher R. Beebe
Thacher R. Beebe, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

/s/ Robert G. Anders
Robert G. Anders, Member

TRB/jc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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