ALASKA WORKER COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

FRANK ROETMAN,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 307603



)
AWCB Decision No. 88-0006


v.
)



)
Filed with AWCB Anchorage

MORRISON‑KNUDSEN,
)
January 20, 1988



)


Employer,
)



)


and,
)



)

AETNA CASUALTY & SURETY,
)



)


Insurer,
)


Defendants.
)



)


The employee filed his application for adjustment of claim for temporary total disability (TTD) benefits pursuant to Ragland v. Morrison & Knudson, 724 P.2d 519 (Alaska 1986) and attorney's fees on May 12, 1987 in Anchorage, Alaska. The employee is represented by attorney Tim MacMillan; defendants are represented by E. Darlene Norris, a paralegal with the law firm of Fletcher & Slaybaugh. Since the parties did not request a hearing, this matter was decided on briefs and the record. The record closed on October 28, 1987, the first scheduled hearing date after all briefs were to be filed. By a letter dated December 9, 1987, the record was re‑opened for the parties to further clarify their positions and answer certain questions. The employee responded by December 16, 1987 & the defendants have failed to brief or answer our questions. The record closed for a second time on January 6, 1988, the first regularly scheduled hearing date after all further information was to be submitted.


While it is far from clear from the briefs what exactly has transpired in this case, there seems to be an apparent consensus on the following facts: (1) the employee injured his back and neck while working for the employer on November 26, 1983; (2) the defendants accepted the employee's claim and, based on his 1982 gross wages at $50,479.52 and his average weekly wage of $970.76, he was paid $647.17 per week in compensation benefits; (3) the defendants paid out $95,778.08 to the employee in benefits; (4) the employer settled a third‑party action for $135,000.00; (5) the defendants have recovered $61,670,90 from the employee's third‑party recovery for the workers' compensation benefits they have paid out (this amount takes into consideration a reduction for attorney fees pursuant to Cooper v. Argonaut, 556 P.2d 525 (Alaska 1976)).


In support of his claim for a compensation rate adjustment, Roetman submitted a letter from Carol L. Roesler, Benefits Advisor for the Alaska Teamsters Employee Pension Trust dated February 17, 1987. According to this letter, the employee worked 2,941.5 hours in 1982. He work all but 47.5 hours for Morrison‑Knudsen. Roesler calculated the total dollar contribution to the pension trust as $11,766.00 (2,941.5 hours x $4.00 per hour). There were additional contributions to health and welfare ($2.14 per hour), legal trust ($.20 per hour) and service training ($.30 per hour). The total hourly contribution for the remaining fringe benefits is $2.64 per hour. The total contribution for these additional fringe benefits for calendar year 1982 is $7,765.56 (2,941,5 hours x $2.64 per hour).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The defendants contend that the employee's claim should be dismissed for various reasons. They argue that (1) the employee's claim was not timely filed and, therefore, is barred by laches; (2) the compensation rate adjustment should only take into consideration the employer's contributions to the pension trust fund ($11,766.00) because they are the only contributions of benefit to the employee; and (3) attorney's fees should be denied since they have already deducted over 1/3 of the workers' compensation lien for consideration of attorney's fees.


First, we must determine whether the employee's claim for a compensation rate adjustment is barred by the doctrine of laches.


In Concerned Citizens of South Kenai Peninsula v. Kenai Peninsula Borough, 527 P.2d 447, 457 (Alaska 1974), the court described the elements of the laches defense:

A court must find both an unreasonable delay in seeking relief and resulting prejudice to the defendant. Sustaining this defense requires a decision by the trial court that the equities of the case justify refusal to hear and decide a party's claims . . . . No specific time must elapse before the defense of laches can be raised because the propriety of refusing to hear a claim turns as much upon the gravity of the prejudice suffered by the defendant as the length of a plaintiff's delay.

(Citations omitted).


The record reflects that there has not been an unreasonable delay by the employee in raising his claim for a compensation rate adjustment. While the defendants contend that the employee waited over four years to file his claim, the record shows that his claim was filed in less than two years after his benefits were terminated. it should also be noted that Ragland was not even decided until August 29, 1986.


In addition to no showing of an unreasonable delay, the element of prejudice is also not apparent in this case. The defendants argue that they are prejudiced by the employee's actions because of "their inability to collect the additional funds paid to the Applicant from the Third‑Party Defendants who have settled with the Applicant."( (Defendants' Reply Brief, p. 1 (October 26, 1987)). Since no explanation is given as to why additional funds cannot be collected, we fail to find any prejudice.


Based on these facts we find that the employee's claim is not barred by the doctrine of laches.


The next issue is whether the employee's wages in 1982, which were used to calculate his compensation rate, should he increased to reflect the value of fringe benefits received during the same year. Since the defendants concede that pension trust contribution should be included, we Consider only contributions to health and welfare, legal trust and service training which amount to $7,765.56.


At the time of Roetman's injury, former AS 23.30.265(20) provided:

[W]ages means the money rate at which the service rendered is recompensed under the contract of hiring in force at the time of the injury, and includes the reasonable value of board, rent, housing, lodging or similar advantage received from the employer, and gratuities received in the course of employment from others than the employer .


The Alaska Supreme Court has stated in Ragland v. Morrison‑Knudsen, 724 P.2d 519, 522 (Alaska 1986):

We therefore hold that readily identifiable and calculable values received by an employee should be included in his wage determination. Given the goal of workers' compensation laws to assure compensation for actual loss, see 2 A. Larson, The Law of Workmen's Compensation §60.12, at: 10‑564 (1983), and the policy of construing ambiguities in favor of the employee, Seward Marine Services, Inc. v. Anderson, 643 P.2d 493, 497 (Alaska 1982), we conclude that the definition of wages should "include all items of compensation or advantage agreed upon in a contract of hiring which are measurable in money, whether in the form of cash or as an economic gain to the employee." Hite, 191 N.W.2d at 138, quoting Leslie v. Reynold, 179 Kan. 422, 295 P.2d 1076, 1083 (Kan. 1956).


There was no evidence submitted as to the value or lost economic advantage of these benefits to the employee. Also, there has been no showing as to which, if any, of these benefits were agreed upon in a contract and which were not. Based on this lack of evidence, we find that the fringe benefits requested by the employer are not "readily identifiable and calculable" and, therefore, cannot be included in his wage determination under Ragland. See also, Minkler v. State of Alaska, AWCB No. 212003 (May 22, 1987).


Accordingly, we find that the employee is only entitled to add $11,766.00, the employer's pension trust contributions in 1982, to his 1982 earnings of $50,479.52. This gives him an average weekly wage of $1,197.07 and a new weekly compensation rate of $798.02.


The final question is whether the employee is entitled to statutory minimum attorney's fees on the amount of compensation awarded. The record reflects that the employee's claim was controverted and legal services were rendered in the successful prosecution of the claim. Accordingly, the employee is entitled to statutory minimum attorney's fees on compensation awarded. While defendants make reference to the employee having already received attorney's fees under Cooper, those fees were for attorney's services in connection with his third‑party recovery. The fees we award here are for the employee's attorney's services in getting his compensation rate increased.

ORDER

1. The defendants shall adjust the employee's compensation rate in accordance with this decision.


2. The defendants shall pay the employee statutory minimum attorney's fees in accordance with this decision.


Dated at Anchorage, Alaska, this 20th day of January 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell Mulder
Russell E. Mulder, Designated Chairman

Isl Donald Scott
Donald R. Scott, Member

REM/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Frank Roetman, employee/applicant; V. Morrison‑Knudsen, employer; and Aetna Casualty and Surety, insurer/defendants; Case No. 307603; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of January, 1988.

Clerk

SNO

( While the defendants did not sign off on the third�party settlement, their representatives attended a settlement conference before the Honorable Brian Shortell, Superior Court Judge, Third Judicial District and no objection was raised to the settlement figures.





