ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

THOMAS SWANN,
)



)


Employee,
)
DECISION AND ORDER


Petitioner,
)
AWCB Case No. 101735



)
AWCB Decision No. 88-0007


v.
)



)
Filed with AWCB Anchorage

CROWLEY MARITIME CORP.,
)
January 20, 1988



)


Employer,
)



)


and
)



)

ALASKA PACIFIC ASSURANCE,
)



)


Insurer,
)


Defendants.
)



)


We heard the employee's claim for permanent total disability (PTD) benefits in January 22, 1987 in Anchorage, Alaska. The employee was present and represented by attorney Philip R. Volland and the defendants were represented by E. Darlene Norris, a paralegal with the law firm of Pletcher & Slaybaugh.


On February 27, 1987 we issued a decision and order which granted PTD benefits. Since the employee had not submitted an affidavit showing the extent and character of the work performed, only statutory minimum attorney fees were awarded (8 AAC 45.180 (b)). Penalties and legal costs were also denied at that time for lack of information. On March 23, 1987, the employer and insurer filed a petition requesting us to "compute the interest payable on the adjustment in compensation rates which were made pursuant to the Brown case and 191 adjustments"


On March 13, 1987, the employee filed a petition for reconsideration of attorney's fees, legal costs and penalties. At approximately the same time, Swann also submitted the required information in support of his claim for actual attorney's fees and legal costs. The respondents filed their opposition to the employee's petition on March 20, 1987.


In a decision and order issued on March 24, 1987, we found that we had improperly decided the attorney's fees, legal costs and penalties issues in our decision and order of February 27, 1987 and a new hearing on those issues was ordered.


By mutual agreement of the parties, this matter was decided on the record and the legal briefs instead of a hearing. The petitioner submitted his opening brief on October 23, 1987, the respondent's response was filed on October 26, 1987 and Swann's reply brief was submitted on November 9, 1987. The record closed on November 12, 1987, the first regularly scheduled hearing date after all briefs were to be filed.

FINDINGS OF FACTS AND CONCLUSION OF LAW

The first question is whether the employee is entitled to attorney's fees and, if so, in what amount. He requests $43,969.20 (366.41 hours x $120.00 per hour). First, Swann is entitled to at least statutory minimum attorney fees on compensation awarded because the record shows that his claim was controverted and legal services were rendered to successfully prosecute that claim.


The next question is whether the employee is limited to the statutory minimum attorney's fees. We find that he is not limited to that amount. AS 23.30.145(a) states in part:

Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation and 10 percent of all sums in excess of $1,000 of compensation. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges and the benefits resulting form the services to the compensation beneficiaries.


The 25% ‑ 10% ‑ of ‑ compensation ‑ awarded is clearly only a minimum. The statute sets no maximum hut instead grants us authority to determine fees based on the nature, length and complexity of services, and the benefits to the employee. Vickie Peterson v. Marston Real Estate, AWCB Case No. 602756 (March 25, 1987), Fred L. Ochsner v. Southwest Harrision/Westernm AWCB Case No. 300646 (March 10, 1986). In applying this statute our supreme court has repeatedly expressed concern that attorneys be adequately compensated so injured workers will have access to legal assistance. Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986); Wien Air Alaska v. Arant, 592 P.2d 352, 365‑366 (Alaska 1979).


Before applying the nature‑length‑complexity‑benefits test, we must consider the respondents' argument why actual attorney's fee should not be awarded in this case.


The respondents assert:

At this point the Applicant has an anticipated life expectancy of 41 years which would eventually result in payments to the Applicant's attorney in excess of $1707,228.94 ($50.295 x 52 weeks, x 41 years) not including what has already been paid in statutory attorneys fees. it is quite obvious to the Defendants that the Applicant's attorney will be more than adequately compensated for his time and efforts on securing benefits for this client.


The petitioner points out that Swann, who is 54 years old, only has a remaining life expectancy of only 22.5 years
. It would therefore be unlikely that the employee's counsel will receive the $107,228.94 estimated by the respondents. if he reaches his life expectancy and continues to be permanently totally disabled during that period, minimum fees would total $58,851 (22.5 x 52 x 50.295). However, considering that Employee's attorney has already provided considerable services and the uncertainty of how long benefits will be paid, we find that the statutory minimal fees are not appropriate in this case.


In applying the nature‑length‑complexity‑benefits test in this case, we find that an attorney's fee of $39,573.28 is reasonable. This case involved numerous issues. The record reflects that the parties dealt with issues involving "pre‑ Brown benefits, the applicability of AS 23.30.191, PTD benefits (odd lot doctrine),medical benefits, vocational rehabilitation transportation expenses. It should be rioted that with regard to the issue of medical expenses, Swann's attorney was required to expend an inordinate amount of time and effort in getting the respondents to pay medical bills after they had agreed to do so.


The record  also indicates that the employee's attorney has been thoroughly involved in this case since June 20, 1961. Six and a one half years obviously represents an extremely long time for an attorney to work on a workers' compensation claim.


The record also reflects that this was an extremely complex case. The employee's attorney found himself involved with analyzing numerous physicians' and vocational rehabilitation specialists' reports, researching for and preparing many long and complex hearings briefs and legal memoranda, preparing for and attending pre‑hearing conferences and hearings, meeting with employee's numerous physicians and vocational rehabilitation specialists and preparing for their depositions.


Finally, the employee's attorney was successful in obtaining for his client $69,000 in past benefits, including interest. Swann also prevailed on his claim that he was entitled to permanent total disability benefits. Given his expected life span and Alaska wages rate, the present value of his claim in approximately $265,000. in addition, the employee was able to recoup approximately $4,500 in transportation expenses. All of these figures represent significant benefits to the employee.


The only thing that concerns IS about the employee's handling of the case is amount of time it took him to complete certain acts such as filling out an application for adjustment of claim (1.30 hours) and a statement of readiness to proceed (.50 hours). Because we attribute this to the attorney's possible unfamiliarity with the workers' compensation system, we find that his claim should be reduced by 10%. Accordingly, we conclude that the employee is entitled to an actual attorney fees of $39,572.28 ($43,969.20 minus by $4,396.92 [10%]).


The next question is whether the employee is entitled to statutory minimum attorney's fees on continuing PTD benefits in addition to the $39,572.28 in actual attorney he is to receive. We find that he is not at the present time. in Topmiller v. State of Alaska, AWCB Case No. 100913 (January 16, 1985), we dealt with this issue and concluded:

There is nothing in the statute to even vaguely suggest that a person is entitled to a double recovery for attorney fees. However, it is Theoretically possibly that a fee calculated under the formula during the period of the applicant's PPD would exceed the actual fee of $1,875 awarded in this case. in this case, the applicant would he entitled to a fee calculated under the formula because it is a "minimum" fee. Accordingly, the Board concludes that to the extent that an attorney fee calculated under the formula does not exceed $1,875, the applicant is not entitled to a fee under the formula and to the extent that such a fee does exceed $1,875, the applicant is entitled to a fee under the formula.


Accordingly, the employee's claim for on‑going attorney fees is denied except in the event that minimum statutory fees exceed the actual fees awarded.


The petitioner further requests the payment of $190.00 in legal costs associated with the claim. Since the amount appears reasonable and was not objected to by the respondents we find that the respondents should pay these legal costs.


Next, the petitioner makes a claim for $4,417.28 in interest. He states:

Mr. Swann also requests that the board order the payment of the full amount of interest due on Mr. Swann's back benefits. On January 20, 1982, the court issued its order awarding Mr. Swann full temporary and total disability benefits. This award, plus the pre‑Brown benefits to Mr. Swann, meant that he was due a total of $69,255.14 in benefits, plus interest as of December 31, 1986 ($43,372.36 in pre‑Brown benefits, and $25,882.78 in benefits from the Section 191 claim). The employer paid only $64,837.86, Most of this difference is attributable to the employer's claim that only $11,771.47 was owed in interest, rather than $16,117.84 calculated by Mr. Swann pursuant to Land & Marine Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).

It is inexplicable how the employer miscalculated the interest if Rawls was correctly applied. Rawls clearly holds that interest is to be calculated from the date each payment was due. Thus, separate interest calculations using the Rawls formula need to be done for each payment. These calculations were done and provided to the employer. . . Separate calculations using the board's formula yield a virtually identical result. . . Nonetheless, the employer still refused to pay the full amount of interest due.

(Emphasis in original)


The parties request that we compute the amount of interest due on the $69,255.14 owed to Swann. In Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984), our supreme court held that interest accrues from the date the payment should have been made. Using the formula we used in Castillo v. J. J. Welcome, Inc., AWCB No. 86‑0053 (February 25, 1986)
, and other cases, we find that the employee is entitled to $16,033.61 in interest,


Finally, the petitioner claims that he is entitled to penalties on benefits due but not timely paid. He asserts that (1) on November 14, 1986 the respondent conceded that Swann was entitled to benefits at the Alaska rate, (2) in a brief the respondents stated that they had "agreed to increase" Mr. Swann's compensation rate, and that "payment will be made to the applicant," (3)at a preheating conference the respondents indicated that the employee would be paid within five days and the employee was not paid until January 12, 1986. We have reviewed our file back to the date April 17, 1985 when application for adjustment was originally filed, and we have not found any evidence to substantiate these claims. Accordingly, the claims for penalties must be denied.

ORDER

1. The defendants shall pay the employee $39,573.28 in attorney's fees.


2. The employee's claim for statutory minimum attorney's fees on continuing PTO benefits in addition to actual attorney fees is denied and dismissed at this time except in the event that minimum fees exceed $39,573.28.


3. The defendants shall pay the employee $190.00 in legal costs.


4. The defendants shall pay the employee $16,033.61 in interest.


5. The employee's claim for penalties is denied and dismissed.


Dated at Anchorage, Alaska, this 20th day of January 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell Mulder
Russell E. Mulder, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

REM/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained " Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Thomas Swann, employee/petitioner; v. Crowley Maritime Corp., employer; and ALPAC/INA, insurer/defendants; Case No. 101735; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of January, 1988.

Cynthia Lloyd
Clerk

SNO

� Based on Life Expectancy Tables published by the Public Health Service in 1987. D.H.H.S. Publication No. (PHS) 87�1104 (U.S. Government Printing office).


� We computed the interest through December 31, 1986 by applying the following formula:


	R x P x N (N + 1) + D x R X T = I 26 2 3 6 5


where R = the interest rate, P = the compensation paid per two week pay period, N = the number of two�week pay periods from the beginning to the end of the pay period, D = the number of days from the end of the pay period to the date of payment, T = the total compensation due, and I = the interest payment due.





