ALASKA WORKERS COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

BENNIE D. COLBERT,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 403127



)
AWCB Decision No. 88-0012


v.
)



)
Filed with AWCB Fairbanks

SOHIO CONSTRUCTION COMPANY,
)
January 26, 1988



)


Employer,
)



)


and
)



)

ALASKA PACIFIC ASSURANCE/INA,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for medical benefits, penalties, attorney's fees, and legal costs on January 12, 1987 in Fairbanks, Alaska. Attorney Michael Stepovich and paralegal Peter Stepovich represented the applicant employee, and attorney Robert McLaughlin represented the defendant employer and insurer. The record closed at the end of the hearing.

ISSUES

1. Is the applicant entitled to medical benefits under AS 23.30.095(a)?

2. Is the applicant entitled to treatment related transportation benefits under 8 AAC 45.084?

3. Is the applicant entitled to penalties under AS 23.30.155(e) for benefits withheld?

4. Are the defendants entitled to have a penalty previously assessed against them under AS 23.30.155(f) refunded?

5. Are the defendants required to reimburse the applicant'5 health Insurance company for medical expenses paid by them for treatment related to the applicant's reflux esophagitis?

6. Is the applicant entitled to attorney's fees and costs under AS 23.30.145?

Case History


On August 20, 1986 we awarded the applicant temporary total disability (TTD) benefits, interest, medical benefits, transportation costs and statutory minimum attorney's fees for a temporary aggravation of his reflux esophagitis condition (injury date February 27, 1984) resulting from his work with the defendants. We also retained jurisdiction to resolve subsequent disputes over these benefits. Bennie Colbert v. Sohio Construction, AWCB No. 860217 (August 20, 1986).


On the fifteenth day following our order the defendants paid TTD benefits owed to the applicant. Because this payment was made after the completion of the 14‑day time limit imposed by the statute, the defendants were assessed, and paid to the applicant a penalty of $530.00. The applicant has been paid no medical or treatment‑related transportation costs; all of these have been paid by the applicant or by his own health insurance company.

Summary of the Evidence


The applicant worked as a laborer on the North Slope for the defendant three weeks in 1982, and again from sometime in 1983 through September 1984. On numerous occasions between November, 1983 and September, 1984 he experienced symptoms including pain in his head and chest, heart palpitations, tightness in his throat, stomach cramps, dizziness and nausea. He was taken to the hospital on at least four occasions, but no evidence of a suspected heart attack could be found. After extensive testing the employee was found to suffer from reflux esophagitis, and possibly from a hiatus hernia.


On September 24, 1984, the final day that the applicant worked for the defendants, he suffered a very severe episode of these symptoms, and was "medivac'd" south to Providence Hospital in Anchorage. There he was put under the care of Leo Bustad, M.D., a cardiologist and Richard Buchanan, M.D., a gastroenterologist. By October 1, 1988 Dr. Bustad had ruled out heart problems, and Dr. Buchanan had diagnosed reflux esophagitis, stomach acids damaging the lower esophagus. Dr. Buchanan prescribed a combination of medication to alleviate this condition, gave the applicant preventative instructions, ordered him to refrain from heavy lifting, indicated that he should be recovered from his aggravation by February 1, 1985, and refered him back into the care of his treating physician, David Grauman, M.D., of Fairbanks.


Dr. Grauman had previously diagnosed and treated the applicant for esophagitis, and continued to treat him with a variety of medications to neutralize stomach acids, improve the muscle tone of the esophagus, and to seal off the contents of the stomach. The applicant sought to return to his work, but on December 13, 1984 C.W. Stallard, M.D., sent him a letter requesting that he reconsult Dr. Buchanan for a definitive diagnosis, expressing concerns over the severity of his past symptoms. The applicant did as requested, setting an appointment to fly down to consult with Dr. Buchanan for January 17, 1985, and with Dr. Bustad for January 18, 1985.


Dr. Buchanan once again diagnosed reflux esophagitis, though it was somewhat improved. At the same time he took an esophagus biopsy. Dr. Bustad once again ruled out heart problems. The applicant was contacted. by Dr. Buchanan's office and requested to return for additional testing. The applicant flew back to Anchorage on January 25, 1985, and was told that the biopsy had shown malignance. He was subjected to an extensive series of biopsies, and in May, 1985 flew down to U.C.L.A. Medical School to consult about the possible carcinoma with a preeminent gastroenterologist, Richard Carlin, M.D. It was eventually determined that the applicant suffered from no cancer, and he was released by Dr. Carlin to return to work on May 21, 1985.


In a deposition taken on May 6, 1985, Dr. Carlin testified about the nature of work related aggravations of reflux esophagitis.

A. The symptoms of the esophagitis themselves are not dangerous per se. There are some people who, when they get episodes of esophageal spasm, can get the pain, and obviously at the time that can he a problem. Heavy equipment at the time, that can become a problem, but I believe if he were to be on a good program of treatment, his episodes of esophageal spasm would be markedly diminished and possibly not even occur.

(Carlin Dep. pp. 22‑23.)

Q. With respect to those two or three instances where he was lifting at work and then had the symptoms, how long do you believe that he would have been unable to work?  That is to say, would his symptoms have passed and he would have been able to return to work within a day or within a matter of hours, or how long do you think that would take?

A. After the first ‑‑ certainly the first and second episodes, when he went through the evaluation for heart trouble, usually within a matter of a couple hours. I think clearly with the very first episode, I would have said, "You do not go back to any sort of work until you get your cardiac evaluation." But with everything but that behind us, usually within a couple of hours.

Q. So, I take it that to the extent that the lifting causes a disability, meaning an inability to work, it would be your testimony that that lifting caused a disability for a period of a few hours other than maybe the second incident which should have taken him off work for maybe a few days to get the cardiac evaluation?

Q. Whatever time it took to do the evaluation, right.

(Id. at 23‑24.)


The applicant argues that the defendants' failure to pay any medical benefits is a clear violation of our previous decision and order. He further asserts the defendants should be required to pay his medical and transportation costs from the work‑related exacerbation of his condition, to reimburse his health insurance company for those medical costs paid by them, to pay penalties on the withheld benefits, and to pay statutory minimum attorney's fees and legal Costs. The defendants argue that there is not sufficient evidence to show that the applicant's treatment after October 1, 1984 was necessitated by his work with defendants and that he is entitled to no benefits, penalties, attorney's fees, or legal costs. They also argue that the original decision and order was so vague that they were required to determine what compensation was due, resulting in their late payment. For this reason they argue that the penalty they were required to pay should be forgiven, and that the applicant should be required to reimburse them.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Medical Benefits


AS 23.30.095 provides:

Medical examinations. (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of his disability and its relationship to his employment and after‑disablement. it shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require....


Treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska S. Ct. June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


Although the defendants vigorously argue from Dr. Carlin's deposition testimony indicating that a patient ‑suffering from an episode of reflux esophagitis could usually return to work within a few hours, the question of the applicant's disability was answered in our earlier decision on this matter. The question before us now is not his ability to return to work, but what, if any, medical treatment was necessitated by the exacerbation of his condition at work.


Dr. Carlin's testimony also indicated that patients with an exacerbated reflux esophagitis should be put onto a program of treatment to bring the condition back under control by reducing the severity of the symptoms and preventing recurrence. This is clearly what Dr. Buchanan and Dr. Grauman attempted to do with a combination of medications and activity restrictions. Dr. Buchancn specifically suggested that this care last until February 1, 1985. In response to the applicant's request to return to work the physician retained by the employer requested that he continue under the care of his doctors to definitively diagnose and treat his condition. The applicant attempted to comply with this in his visits to Dr. Buchanan and Dr. Bustad on January 17 and 18 of 1985.


By the preponderance of the evidence available to us we find that the treatment related to his reflux esophagitis and suspected heart condition through January 18, 1985 resulted from the exacerbation of his condition at work. We also find that the diagnosis, treatment and medications used by his physicians were reasonable and necessary.


There is no evidence in the record to link the applicant's suspected cancer of the esophagus with his work; and we find no clear evidence that any treatment of his condition after January 18, 1985 was related to the exacerbation at work. We conclude that the applicant is entitled to reimbursement for all medical expenses from the work‑related exacerbation of his reflux esophagitis through January 18, 1985.

II. Travel Expenses Related to Treatment


8 AAC 45.084 provides, in part:

MEDICAL TRAVEL EXPENSES. (a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.

(b) Transportation expenses include

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment;

(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment; and

. . . .

(e)A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee. Reimbursable expenses may not exceed the per them amount paid by the state to its supervisory employees while traveling.


The section of our regulations cited above specifically provides for the award of travel costs related to medical treatment covered by workers' compensation benefits. In ‑accord with these regulations we conclude that the applicant is entitled to the transportation and room and board costs through January 18, 1985 related to the medical treatment we have found to be reimbursable.

III. Penalties on Withheld Medical Benefits. AS 23.30.155(e) provides:


If any installment of compensation payable without an award is not paid within 14 days after it becomes due, provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it, which shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which he had no control the installment could not be paid within the period prescribed for the payment.


The applicant requests penalties on the medical and transportation benefits withheld by the defendants, but awarded by us in this decision. We have consistently ruled that medical benefits (and by implication, related transportation benefits) are not "compensation". Aumiller v. Alaska International Constructors. AWCB No. 87‑0261 (October 27, 1987); Lee V. Fluor Alaska, AWCB No. 87‑0096 (April 17, 1987); James v. City of Fairbanks, AWCB No. 85‑0357 (December 13, 1985) ; Von Alvensleben v. Arctic Alaska Drilling Company, AWCB No. 85‑0305 (October 31, 1985) ; Stepovich v. H & S Earthmovers, AWCB No. 85‑0229 (August 1, 1985); Durgeloh v. Wien Consolidated Airlines, Inc., AWCB No. 81‑0178 (June 29, 1981). We believe this distinction is justified by the separate definitions at AS 23.30.265(8) and (20) of the terms “compensation" and “medical and related benefits", and by the separate statutes of limitation, one for "compensation” benefits at AS 23.105(a), and one for "medical" benefits at AS 23.30.095(a). We conclude that we can award no penalties.

IV. Reimbursement of Penalty on Temporary Total Disability


AS 23.30.155(f) provides:

If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 20 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.


The defendants request that we forgive a penalty of $530.00 assessed against them for paying the TTD benefits awarded in our previous decision on the fifteenth day after it became due, one day late. We have repeatedly concluded that we have no discretion to excuse the penalty on a late payment under an award for any reason. The language of As 23.30.155(f) is mandatory and provides no conditions under which a late payment under an award may be excused. Stockley v Noble Mechanical, AWCB No. 87‑0304 (November 30, 1987); Harbison v. Polyqon Enterprises, AWCB No. 860244 (August 26, 1986); Bunch v. Model Builders, AWCB No. 850249 (August 30, 1985). We conclude that the penalty cannot be forgiven or ordered repaid.

V. Reimbursement of the Applicant's Health Insurance Company


The applicant requests that we order the defendants to reimburse certain medical expenses to his health insurance company, arguing that the company paid for treatment of his reflux esophagitis that should have been covered by his workers' compensation medical benefits. The applicant did not clarify specifically what payments are in dispute.


Although this area of the law is not fully developed, we have held that a health insurance company has no right to intervene in a workers' compensation proceeding to represent its own interest. Prudential Insurance v. Francis Juanita Smith, AWCB No. 860270 (October 14, 1986) (now being appealed). In Moretz v. O'Neill Investigations, AWCB No. 870024 (January 26, 1987) (also being appealed) , we held the employer liable for medical benefits already paid by the applicant's health insurance company, but we did not specifically order these benefits paid to the health insurer. In Dwight Sherrod v. Municipality of Anchorage, AWCB Case No. 101784 (December 22, 1987), we held that an applicant could not represent a health insurance company's interest in reimbursement when the company had declined to authorize him to do so.


There is no statutory provision specifically authorizing us to adjudicate the interests of health insurance companies. In the case before us there is no evidence of authorization by the health insurance company for the applicant to represent its interests The applicant has cited no authority in case law or statute, has given no specific evidence on what insurance payments were allegedly improperly made, has provided no documentation, and has failed to make even a policy argument over why we should extend our authority into this area. Considering this lack of evidence, argument, and authority we decline to order reimbursement.

VII. Attorneys Fees and Costs


AS 23.30.145 provides, in part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees of legal services paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation of medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


The applicant requests "statutory minimum attorney's fees" for the legal representation he retained, and reimbursement for costs incurred in the successful prosecution of this claim. The applicant did successfully defend the penalty previously paid to him, and we have awarded medical and transportation benefits. We conclude that it is proper to award the applicant his legal costs under AS 23.30.145(b).


The applicant's request for "statutory minimum attorney's fees" would appear to be a request for attorney's fees under AS 23.30.145(a). Nevertheless, subsection (a) provides for attorney's fees only on the amounts of compensation controverted. As no compensation had been controverted, no attorney's fees could possibly be awarded. It would not be reasonable for the applicant to request fees under a section which could not authorize those fees, so we shall interpret the applicant's request to be for reasonable attorney's fees under subsection (b) at the statutory minimum rate established under subsection (a). The applicant successfully defended the penalty previously paid, and was awarded medical and transportation benefits. We award reasonable attorneys fees on these benefits and the penalty at the statutory minimum rate established in subsection (a). Earwood v. North Slope Borough, AWCB No. 870336 (December 22, 1987).

ORDER

1. The defendants shall pay the applicant medical benefits under AS 23.30.095(a) for the treatment of the work‑related aggravation of his reflux esophagitis through January 18, 1985.

2. The defendants shall pay the applicant transportation, room, and board expenses related to the treatment of the work‑related aggravation of his ref lux esophagitis through January 18, 1985.

3. The applicant's request for penalties is denied and dismissed.

4. The defendants' request for reimbursement of the previously‑paid penalty is denied and dismissed.

5. The applicant's request for reimbursement to his health insurance carrier is denied and dismissed.

6. The defendants shall pay the applicant legal costs and reasonable attorney's fees under AS 23.30.145(b). The attorney’s fees are to be paid on the medical transportation, room, and board benefits awarded and the penalty affirmed by this decision at the statutory minimum rate established under AS 23.30.145(a).

7. We retain jurisdiction to resolve disputes related to this decision.


DATED at Fairbanks, Alaska, this 26th day of January, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/di

If compensation is payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bennie D. Colbert, employee v. Sohio Construction Company, employer and Alaska Pacific Assurance/INA, carrier; Case No. 403127 dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 26th day of January, 1988.
Clerk
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