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P.O. Box 1149 Juneau, Alaska 99802
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)
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The parties submitted this matter to us for decision in Anchorage, Alaska, on the written record and written briefs. Attorney Alex Vasailskas represents Employer. Attorney Sara E. Heideman represents Employee. The record closed January 20, 1988.

ISSUE

Under AS 23.30.107 is Employer entitled to a medical information authorization that will permit it to consult with Employee's medical care providers without the presence of Employees counsel?

SUMMARY OF EVIDENCE

On September 8, 1982 Employee reported that he had suffered an injury as the result of employment activities. (Report of occupational injury or illness, September 9, 1982.) Employer paid temporary total disability (TTD) benefits from September 16, 1982 through April 29, 1987 and scheduled permanent partial disability benefits in a lump sum on June 23, 1987. (Compensation Report, June 23, 1987.)


On June 23, 1987 Employer controverted the payment of additional TTD, rehabilitation and certain medical benefits. On September 9, 1987 Employee applied for all types of disability benefits and medical, rehabilitation and other benefits. (Application for Adjustment of Claim.)


Employer had twice previously asked Employee to provide it with a written authorization to obtain medical information. The requested authorization provided both that Employer could obtain written medical records and consult with Employee's health care providers. (Employer's Hearing Brief, Exhibit A.) In September 1987 Employee provided Employer with an authorization which permitted it to obtain only written medical records. (Id., Exhibit B.) on September 24, 1987 Employee's attorney also sent a letter to Employee's medical care providers directing them not to consult with Employer unless Employee's attorney was present. (Id., Exhibit C.)


On September 25, 1987, at a pre‑hearing conference, Employer requested that we order Employee to provide an authorization to permit it to consult with physicians. Employee sought protection from such an order and the parties agreed to submit the matter for decision on the record. (Pre‑hearing Conference Summary.)

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.107 provides: "Upon request, an employee shall provide written authority to the employer, carrier, rehabilitation provider or rehabilitation administrator to obtain medical and rehabilitation information relative to the employee's injury."


8 AAC 45.095 provides:

(a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, with" 10 days after receipt of the request, petition for a preheating under 8 AAC 45 . 065 .

(b) If after a preheating the board determines that information sought from the employee is not relevant to the injury which is the subject of the claim, a protective order will be issued,

(c) If after a rehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee's refusal. if after the hearing the board finds that the employee's refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release.

We have previously stated and concluded:

AS 23.30.107 requires an employee to furnish written authority for interested parties to obtain medical and rehabilitation information "relative to the employee's injury." A "relative fact" is defined as "a fact having relation to another fact" and "relative" means "a person or thing having relation or connection with some other person or thing. . . ." H. Black, Black's Law Dictionary, 1453 (1957). We conclude that the information sought need only have some relationship or connection to the injury. We do not construe the phrase "relative to the employee's injury" as imposing a substantial constraint on an employer's ability to obtain either medical information or information relating to an employee's rehabilitation.

Release of information forms, as authorized by statute, are an important means by which an employer can investigate workers' compensation claims. It is important that employers are able to conduct thorough investigations in order to properly administer and litigate claims, to verify the information provided by claimants, and to detect fraudulent claims. It is no less important to protect employees from unwarranted intrusions into their private affairs.

We realize that in the course of an investigation, an employer may obtain information which is not relevant to the claim. Although we do not wish to consider such evidence, it is not impermissible, in our view, for an employer Lo gain access to the information under many circumstances. We believe that an employee's right to a fair hearing is maintained if we do not consider irrelevant information, and the right to privacy is maintained if we exclude irrelevant and embarrassing information from cur file.

Cooper v. Boatel, Inc., AWCB No. 870108 (May 4, 1987) (footnotes omitted).


These statements and conclusions are consistent with the liberal discovery and relevancy standards embodied in the Alaska Rules of Civil Procedure and Rules of Evidence. In this regard we previously noted:

[The] Alaska Supreme Court has consistently called for liberal and wide‑ranging discovery under the Rules of Civil Procedure. See, e.g., United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974). Further, Rule 401 of the Alaska Rules of Evidence provides: Relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence."

Schwab v. Hooper Electric, AWCB No. 870322 at 4n.2 (December 11, 1987).


We went on to point out:

We operate under very related rules of evidence and procedure. AS 23.30.135(a) provides in pertinent part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.


8 AAC 45.120(e) provides:

Technical rules relating to evidence and witnesses do not apply in board proceedings, except as provided in this chapter. Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions. Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a findings of fact unless it would be admissible over objection in civil actions. The ,rules of privilege apply to the same extent as a civil actions. irrelevant or unduly repetitions evidence may be excluded on those grounds.

The Civil Rules encourage liberal discovery and the Evidence Rules allow for a very broad relevancy standard. Under our relaxed rules discovery should be at least as liberal, and the relevancy standards should be at least as broad.

Id.


Moreover, the workers' compensation system is intended to be speedy and expeditious. See Hewing v. Peter Kieurt and Sons, 586 P.2d 182, 187 (Alaska 1978). We believe the fullest access to medical information enhances this goal.


Finally, AS 23.30.095(I) provides that a person who attempts to influence the opinion of a physician who has treated or examined an employee is a misdemeanor.


Accordingly, because there is no language in AS 23.30.107 limiting the written authority to release medical information to only written documents, because employers need full access to medical information to investigate claims, because employees' rights to privacy can be 'Protected by the exclusion of irrelevant information from the record, because discovery and relevancy standards are liberal for the purpose of getting to the merits of claims, because complete access to medical information enhances the general goal of the workers' compensation system to produce a fast and efficient remedy, and because we believe employees' rights are adequately protected under AS 23.30.095(i) , we conclude that under AS 23.30.107 employees are required to give written medical authorization for the release of all relevant medical information, including the permission to consult with medical care providers without the employee's or his attorney's presence.


We note that the Alaska Supreme Court has reached a similar conclusion in the area of tort law in Langdon v. Champion, No. 3249, slip op. at 11 (November 27, 1987). However, the court also permitted the written authorization to specify that the physician could, but was not required to consult with the defense. Id. at 10. While we obviously cannot compel physicians to consult with employers in workers' compensation cases, we certainly encourage them to do so. We are concerned that compensation benefits be paid and disputes be resolved as quickly as possible. As stated above, we believe that a free flow of medical information can only speed the delivery of benefits and resolution of disputes.


In this case there is no indication that Employee questions the relevance of information likely to be obtained from Employer consulting with Employee's physicians. Even if there were such a question, we find that any information Employee's treating physicians can provide in discussion with Employer is highly likely to be relevant to one or more of the many benefits employee has claimed. Accordingly, we conclude that Employee must provide to Employer written authority permitting Employer to consult with his physicians and other health care providers. If Employer should obtain and attempt to introduce any irrelevant information, we may, on Employee's request, exclude that information from our file.

ORDER

Within 14 days after the date this decision and order is issued, Employee shall provide to Employer a signed written authorization that will permit Employer to consult with Employee's health care providers without the presence of Employee or his attorney.


Dated at Anchorage, Alaska, this 29th day of January, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Jan Hansen
Jan Hansen, Designated Chairman

/s/ Donald R. Scot
Donald R. Scott, Member

/s/ Robert G. Ander
Robert G. Anders, Member

JLH/jc

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Robert H. Baker, employee/applicant; v. Anglo Alaska Construction, Inc., employer; (self‑ insured); Case No. 218113; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of January, 1988.

Janet Caricaburu
Clerk

SNO
