ALASKA WORKERS'COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

ROBERT R. PARK,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 101439



)
AWCB Decision No. 88-0017


v.
)



)
Filed with AWCB Juneau

S.J. GROVES & SONS,
)
February 1, 1988



)


Employer,
)



)


and
)



)

TRAVELERS INDEMNITY COMPANY,
)



)


Insurer,
)


Petitioners.
)



)


At the parties' request this petition to terminate temporary total disability (TTD) benefits related to an ‑injury dated September 28, 1981 is being decided on the basis of the documentary record and the parties' memoranda of law. Attorney John Frank represented the petitioning employer and Insurer, and attorney Will Woodell represented the responding employee. All materials were ,submitted to the record, and the record closed when we met on January 14, 1988.

ISSUE


May the employer terminate the applicant’s; TTD benefits under AS 23.30.185 as of August 28, 1986?

CASE HISTORY AND SUMMARY OF THE EVIDENCE


On October 26, 1987 the parties submitted a stipulation of facts to us, part of which1ollows:

1. In October of 1981, Robert L. Park, employee, was working as a crane oiler for S.J. Groves and Sons; on the Swan Lake hydroelectric project near Ketchikan. A crane oiler's duties are primarily to fuel, lubricate, and look after the well being of a particular piece of equipment he is assigned to. In October of 1981, Mr. Park injured himself while he was in the process of changing a fuel filter on a piece of heavy equipment and he slipped on some wet oil jarring his neck.

2. Following the work‑related injury, Mr. Park was examined in October of 1981 by Dr. David Chaplin, Mr. Park's condition was diagnosed as a carpal tunnel syndrome and a denervation of a C6 myotom. in 1982 a carpal tunnel release was performed on Mr. Park's left side. This resolved his early symptomatology leaving him with some residual myofacial [sic] pain without any objective sign of problems with the spine, nerve root, or spinal cord.

3. in April of 1984 upon further examination, Dr. Chaplin concluded that Mr. Park's condition had stabilized and that no additional treatments would be necessary. At that time Dr. Chaplin concluded that Mr. Park would be able to continue the work he used to do with restrictions that he not work with his arms above his shoulders or with his neck extended. Specifically Dr. Chaplin concluded Mr. Park continue to work as a crane oiler.

4. At the time Mr. Park was released by Dr. Chaplin to return to work his prior employer, S.J. Groves & Sons, was no longer working on any project in southeast Alaska. The industry itself is moving away from the use of crane oilers and employment prospects in southeast Alaska for crane oilers were, and continue to be, extremely limited. Consequently vocational rehabilitation efforts were undertaken to place Mr. Park in some alternative type of employment.

5. Vocational rehabilitation services have been provided to Mr. Park for approximately 3 1/2 years. The attached summaries, reports, and memoranda, reflect the nature and extent of these vocational rehabilitation efforts. Both Rick Stone and Jill Friedman of Vocational Evaluation and Rehabilitation Consultants have attempted to place Mr. Park in alternative employment. Mr. Park has also utilized the services of the Division of Rehabilitation.

6. Some of the employment opportunities examined include gunsmithing, working as a hotel desk clerk, service station attendant, janitorial work, clerical work at a photography agency, a clerical position with the United States Forestry Service, and self‑employment as a photographer.

7. Contemporaneous with these vocational ‑rehabilitation efforts, Mr. Park has devoted a substantial period of time toward developing his photography skills. At one point his self‑employment proposal was prepared concerning a photography business for Mr. Park, however, this was deemed to be unacceptable.

8. Despite efforts to find suitable employment for Mr. Park, he has not been able to successfully obtain a job. Dr. Chaplin, the vocational rehabilitation professionals, and Mr. Park all agree that the employee is physically capable of undertaking activities that could generate an income.

9. Factors, including those other than the limitations experienced by Mr. Park as a result of his work‑related injury, have affected the vocational rehabilitation professionals from obtaining employment for Mr. Park. These factors include a poor economic climate in Ketchikan, Mr. Park's poor eyesight, an inability to drive at night, lack of any higher educational skills, and Mr. Park's interest in his photography hobby.

10. Mr. Park's occupational injury suffered in October of 1981 has stabilized and at this time he has been released for work with limited restrictions. Dr. Chaplin has concluded that Park is capable of performing the work he was undertaking at the time his injury occurred. Mr. Park has an earning capacity, however, efforts to place him in a job have been unsuccessful.


In a letter of June 26, 1984 David Chaplin, M.D., wrote that his release of the employee to return to his previous work was based on the job description of that work as provided by the employer. During a vocational rehabilitation consultation on August 17, 1984 the employee indicated that duties other than those in the job description were part of an oiler's job, specifically heavy lifting and climbing the superstructure, but did agree that he would return to the work if a strictly light‑duty position could be created.


In his deposition dated November 7, 1986 the employee testified about the actual duties he'd performed as a crane oiler:

Q. Mr. Park, can you describe for me what would be the heaviest item you'd lift as a crane oiler?

A. Depending on malfunctions, cable breakage ‑‑ you have a lot of pulling on stringing cables; climbing, servicing ‑‑ climbing to service; gantry sheaves, weaving cables ‑‑ which entails a lot of pulling.

MR. WOODELL: I don't think you're answering Mr. Frank's question. Maybe he can repeat that for you?

MR. FRANK: Yeah.

Q. So what's the heaviest item you'd lift?

A. That's a bad question because depending on where you're at ‑‑

Q. Okay. When you ‑‑

A. ‑or what your rig is doing ‑‑

Q. All right. Let me ‑‑

A. ‑‑ you might ‑‑

Let me ask it in this fashion then: When you worked for S.J. Groves on the Swan Lake project, what in your recollection is the heaviest item that you had to lift on that project?

A. I had to roll three barrels of fuel down to it that weighs 415 pounds a piece ‑‑

Q. Uh‑huh.

A. ‑‑ that you upend to get it in position to get some fuel to your rig.

Q. And what else?

A. You might have to pack a pail of oil.

Q. How much does that weigh

A. Oh, gee.

Q. ‑‑ in ‑‑

A. Five gallons

Q. your estimation?

A. weighs what? Fifty pounds, sixty pounds – fifty pounds, I think. A pail of grease, five pound pail of grease ‑‑ if you have to change a battery, you're looking at anywhere from forty to a hundred and fifty pounds.

(Park Dep. pp. 52‑54.)


In a medical record note of June 20, 1986 and a letter of August 26, 1986 Dr. Chaplin confirmed that the employee remained medically stable. The employer is still providing vocational rehabilitation benefits. Most recently the rehabilitation counselor has considered a proposal by the employee to develop several small rental cabins.


The employer began paying the employee TTD benefits on September 29, 1981, and, using an employee's Application for Adjustment of claim form, petitioned to have these benefits terminated on August 28, 1986. The employer argues that the employee is medically stable, that he is physically capable to return to his previous work, and that his current unemployment is due to market conditions and his preexisting infirmities. The employee argues that he would not actually be able to physically perform his previous work even if it was available; that he is trapped in an "odd job" or "odd lot" category in a small, depressed labor market, that he has few transferable skills and some physical handicaps, that he is able to perform some tasks, but with no real hope of employment, and that he should be allowed to continue to receive TTD benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.185 provides: "COMPENSATION FOR TEMPORARY TOTAL DISABILITY. In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. "


AS 23.30.265(10) defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." Although the Alaska Workers' Compensation act does not define TTD, as a general rule, courts have held that a person is temporarily totally disabled while the injury heals and the applicant is wholly unable to work because of the injury. See Bignell v. Wise Mechanical Contractors, 651 P.2d 1168, N. 12 (Alaska 1982); Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman
v. Atlantic Gulf and Pacific Co., 178 Md 77, 12 A.2d 525, 529 (1940)). in Alaska, as in most jurisdictions, the test for total disability is whether the applicant can engage "in some activity to maintain his prior earning power." Phillips Petroleum, 17 Alaska at 666‑ 67. The court in Phillips explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so for as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted; emphasis added.) The Alaska Supreme Court more recently reemphasized that the applicant's ability to return to work, not necessarily medical stability, is the point at which temporary disability ceases. Bailey v. Litwin Corp., 713 P.2d 249, 253‑54 (Alaska 1986). In J.S. Warrack Company v. Roan, 418 P.2d 986, 988 (Alaska 1966) , the Alaska Supreme Court discussed ”odd lot" total disability of an injured carpenter as follows:

For workmen's compensation purposes total disability does not necessarily mean a state of abject helplessness. It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist. The evidence here discloses that Roan is a carpenter but is unable physically to follow that trade. He is not qualified by education or experience to do other than odd jobs provided they are not physically taxing. As the Supreme Court of Nebraska has pointed out, the "odd job" man is a nondescript in the labor market, with whom industry has little patience and rarely hires. Work, if appellee could find any that he could do, would most likely be casual and intermittent. In these circumstances we believe the Board was justified in finding that appellee was entitled to an award for permanent total disability under the Alaska Workmen's Compensation Act.

 (Footnotes omitted).


We have held that an employee who was unable to return to his former occupation because of his injury is placed in the odd‑lot category. Atkins v. Wick Construction Co., AWCB No. 860266 (October 9, 1986). In an earlier case, Hewing v. Alaska Workmen's Compensation Board, 512 P.2d 896, at 900 n. 14 (Alaska 1973) , the Supreme Court stated:

We do not decide in this case whether the burden of establishing the availability of suitable employment rests upon the claimant or the employer. However, we note that while courts hesitate to impose inflexible burden‑of‑proof rules on administrative agencies, the law rarely requires a party to prove a negative fact (i.e. the unavailability of suitable work).


Professor Larson discusses the burden of proof question in 2 A. Larson, Workmen's Compensation Law §57.61, p.10‑164.95 (19B6):

A suggested general‑purpose principle on burden of proof in this class of cases would run as follows: If the evidence of degree of obvious physical impairment, coupled with other facts such as claimant's mental capacity, education, training, or age, places claimant prima facie in the odd‑lot category, the burden should be on the employer to show that some kind of suitable work is regularly and continuously available to the claimant.

Certainly in such a case it should not be enough to show that claimant is physically capable of performing light work, and then round out the case for non‑compensability be adding a presumption that light work is available. (Footnotes omitted).


Based on the law stated above, we have previously held that when an employee fits within an odd‑lot category the burden is on the employer to prove the availability of steady work. Banuelos v. Alaska Forward Company, AWCB No. 830204 (July 26, 1983).


It should be noted that in the cases discussing the odd-lot category the total disability results from the injury, and not just from the surrounding circumstances. In Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986) , the employee was a carpenter who suffered a work‑related injury but was later released to return to the same or similar employment. The Supreme Court stated the employee in that case bore the burden of proof of lost earning capacity resulting from the injury for the purposes of his claim for disability benefits.


The record available to us indicates that the employee's physician released him to return to his previous work, and has never re.scinded that release. Nevertheless, the employee has testified that the job description examined by the doctor did not reflect all of the duties regularly performed in an oiler position. Oilers regularly had to lift and move heavy objects, and occasionally had to climb up onto a crane's superstructure to perform maintenance, all of which the employee is now physically unable to do.


By the preponderance of the evidence we find that the employee was physically unable to return to a regular oiler position, either at the time of his release or at present. There is no clear showing to us that a modified, light‑duty oiler position has ever been available with this employer. This puts the burden on t@e employer to show that alternate work is available for the employee in his local market. Considering the efforts of the employee and his vocational rehabilitation provider to find or to create work during the past three years, we cannot find that work is reasonably available.


We conclude that the employee is in the odd‑lot category and totally disabled. Because he is still receiving vocational rehabilitation services in the hope of extracting him from the odd‑lot category, TTD benefits are appropriate. Bignell V. Wise Mechanical Contractors, 651 P.2d 1163, 1169 (Alaska 1982).


Neither party has raised the issue of the employee's entitlement to any form of permanent disability benefits, or to vocational rehabilitation, attorney's fees or costs. Consequently, we shall not examine those questions. Simon v. Alaska Wood Produ6ts, 633 P.2d 252, 254 (Alaska 1981).
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The employer's petition to terminate the employee'5 temporary total disability benefits is denied and dismised.
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DATED at Juneau, Alaska, this day of

1988.

ALASKA WORKERS' COMPENSATION BOARD

/, /William S.L. Walters
William S.L. Walters, Designated Chairman

David W. RXchards, member

not available for sianatur
Thomas Chandler, Member

WSLW/di

if compensation is payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staving payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board ax@d all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert R. Pa‑t7k, employee v. S.J. Groves & Sons, enplcyer and Travelers indemnity, carrier; Case No. 101439 dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska this 1st  day of February 1988.

Susan Hall

Clerk
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