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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512
 Juneau, Alaska 99802-5512

RICHARD RICHARDSON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 619538



)
AWCB Decision No. 88-0020

WRANGELL FOREST PRODUCTS,
)



)
Filed with AWCB Juneau


Employer,
)
February 3, 1988



)


and
)



)

ALASKA TIMBER INSURANCE
)

EXCHANGE,

)



)


Insurer,
)


Defendants.
)



)


We heard Employee's claim in Juneau, Alaska on December 10, 1987. Employee is represented by attorney Sheila C. Murphy. Defendants are represented by attorney Thomas J. Slagle. The record was held open at the conclusion of the hearing to receive Employee's request for attorney's fees and Defendants' response. We received Defendants' supplemental reply on December 31, 1987 and the record closed on that date.


At a prehearing conference held on December 7, 1987, the issues to be decided by the Board were identified as temporary total disability (TTD) compensation for the period September 3, 1987, through October 23, 1987,
 interest, attorney fees and costs, and vocational rehabilitation (voc rehab). This latter issue was discussed extensively by the parties. Because Defendants had controverted the claim on the ground that Employee had failed to cooperate with rehabilitation, an issue over which the Rehabilitation Administrator (RA) has jurisdiction, the preheating summary indicates that voc rehab issues are to be submitted to the RA for determination. At hearing, Employee requested that we award him additional monetary benefits under our authority to do so in AS 23.30.041(g), due to the existence of extreme financial hardship.


Employee is a 30-year-old Washington logger (choker setter) who has sustained several work-related injuries.
  In August 1979 Employee sustained a chronic lumbar strain. He received disability compensation and vocational rehabilitation in Washington in connection with this injury. In March 1984 Employee sprained his left  ankle which resulted in lost work time. In June 1984 Employee had a tooth knocked loose an split lip, which resulted in loss of the tooth but no time loss. In May 1985 Employee suffered a traumatic injury to his left knee which resulted in time loss. In August 1985 Employee's thumb was smashed which resulted in a loss of the nail and an infection, but no time loss. In September 1985 Employee sustained a chest injury when he fell while carrying a 75-pound block on his back. This resulted in several weeks of time loss.


On September 22, 1986, Employee sustained another injury which is the subject of the present claim. The injury occurred after Employee climbed a tower to retrieve the rigging. Because Employee's gloves and pants were muddy, he was unable to control his speed as he slid down a cable, 57 feet to the ground. Employee testified that he landed on his feet but was knocked unconscious and convulsed for a period.


After the injury, Employee was flown to Sitka where he was hospitalized for four days under the care of J. Paul Lunas, M.D.. The discharged diagnoses were fall with cerebral concussion, contusion of muscles of back and left knee, and contusion of testes.


Employee testified that he asked to return to work. He was released for light-duty work from September 30 to October 4, 1986, and regular work thereafter. Employee worked with pain until October 22nd. On that date he pivoted and had a severe onset of pain in his left buttock and thigh. Employee returned to Dr. Lunas and was taken off work as of October 24, 1986. Employee returned to his home in Camas, Washington.


Employee referred himself to Charles Dresher, M.D., an orthopedic surgeon. On November 12, 1986, Dr. Dresher found stiffness in the lumbar spine and some spasm. Stretching exercises were prescribed. Employee continued to report soreness. On January 5, 1987, Dr. Dresher recommended Employee be examined by Orthopedic Consultants in Portland for "a closing examination on him to see if

we can find a reason  for his inability to return to work."


On January 21, 1987, Dr. Dresher complete a physical capacities evaluation. It indicated that Employee could bend and squat "occasionally" and lift up to 50 pounds occasionally and 35 pounds frequently. On January 27, 1987, Dr. Dresher completed another evaluation. The second form indicated that Employee could sit an stand continuously for longer period, lift 35 pounds above shoulder level, and work at unprotected heights without restrictions. No explanation for the modified evaluation was offered.


In late January, Employee was experiencing financial problems. He was being paid the statutory minimum rate of $100 per week. Employee reported he was unable to pay for gas to attend physical therapy at a work hardening center. Employee became depressed and told Dr. Dresher's nurse that he felt suicidal. Numerous telephone calls followed.


On January 16, 1987, Defendants referred Employee to William B. Skilling and Company (Skilling Co.) for voc rehab services. The initial evaluation report, dated February 17, 1987, notes that Employee expressed "significant anger regarding his circumstances and did not seem to be in full control of his emotions...." He reported drinking " a lot" of alcohol at the time. He reported monthly expenses of $606. Employee was "very concerned" about his financial status and reported medical expenses of $3,000 which he was unable to pay. The report also indicates Employee has a ninth grade education and received very poor grades in school. He reported difficulty reading and writing. Employee had lost his drivers license because of unpaid tickets. In addition to logging, Employee's work history included employment as an auto mechanic helper at a U-Haul dealer where he also did shipping and receiving. An interest inventory was administered. No testing was done.


Skilling Co. submitted a job analysis for rigging slinger to Dr. Dresher for approval. On February 3, 1987, Dr. Dresher declined to release Employee to perform that job. He noted “[P]hysically he should be able to do the job. He has recently had emotional problems related to his injury - I would again suggest Orthopedic Consultants exam with psychiatrists on the panel."


On February 27, 1987, Employee's Compensation rate was increased to $117.50 per week.


Employee was examined by an orthopedic surgeon, a neuro-surgeon, and a neurologist, all of Orthopedic Consultants on March 5, 1987. No psychiatrist was included on the panel, contrary to Dr. Dresher's suggestion. Employee reported low back and buttock pain and posterior thigh pain associated with walking up inclines and carrying weight. The report also notes that the pain from the August 1979 injury and from the September 1986 injury are in the same area. The panel diagnosed "lumbosacral spine strain/contusion with residual symptoms and blunt injury, scrotum." A questionable lesion on the left femur was diagnosed but not confirmed when a bone scan was performed subsequently. The panel concluded Employee had reached maximum improvement. Loss of function in connection with the back injury was determined to be "minimal", and no loss of function in connection with the scrotum injury was found.


In connection with Employee's return to work the Orthopedic Consultants report states at page 6:

Based on the patient's history of injuries in this occupation, the length of time required from his first back injury, and his admitted wish to avoid returning to that type of work all along with the presentation today, it would appear appropriate that he pursue some other occupation. Vocational assistance would be most appropriate.


The panel declined to complete a physical capacities form, but reported "we do not feel that this gentleman would be well suited to and successful at" returning to work as a choker setter or rigging slinger.


Based upon the panel's assessment of Employee's ability to return to work, and Employee's stated job preferences, Skilling Co. decided to prepared a "direct employment plan" with job goals of shipping and receiving clerk and small engine mechanic. These goals were thought to be realistic because Employee could begin work at the entry-level, earning minimum wage, and because he possessed transferrable skills as a mechanic. The voc rehab plan was prepared by Carolyn Ross and signed by Employee on April 13, 1987. It consisted of nine weeks of job placement assistance, to be completed June 9, 1987.


Employee began seeing Richard Cantrell, D.O., in late March  1987. Employee received twice-weekly manipulative therapy. On July 20, 1987, Dr. Cantrell reported Employee continued to have

some pain, muscle spasm and limitation of motion in the dorsal and lumbar spine. On August 17, 1987, Dr. Cantrell recommended a work hardening program. Instead, a thorough physical capacities evaluation was performed by Tom Keith, R.P.T.. Employee's physical capacities were tested. The values obtained were thought to represent Employee's actual capacities. Mr. Keith determined that Employee could lift up to 50 pounds occasionally and up to 25 pounds frequently. Standing and walking were each limited to two to three hours in a work day with sitting four to five hours. Climbing, bending, crawling, and reaching were limited to "occasionally."


At hearing Employee testified that he wants training to obtain a job that pays well. A progress report dated April 20, 1987, indicates that Employee was interested in becoming a refrigeration mechanic. Ms. Ross explained that this was an unrealistic goal because of the amount of training required. Dr. Cantrell approved job descriptions for Employee to work as a machinist and a shipping and receiving clerk. That report also indicated Employee was anxious to find a job, but he did not seem very motivated unless Ms. Ross gave him a referral.


The progress report of May 21, 1987, indicates that Employee had an interview on May 4, 1987, at Columbia Steel Casting. The employer informed Ms. Ross that Employee had not been hired for three reasons: Employee had not driver's license and there was no bus service, Employee told the employer he had not full recovered from his back injury, and Employee did not have his G.E.D.


On June 17, 1987, Ms. Ross wrote to Insurer that Employee was having difficulty finding employment because he had no driver's license, and that he needed $101.00 to get it reinstated. The July 6, 1987 progress report indicates that Employee found a job as a lumber grader, but that he needed a driver's license to get to work. Employee was upset because he had no money and because his teeth had not been taken care of. The August 5, 1987 report indicates that Employee was going to have to sell his pickup truck

to pay bills. He informed Ms. Ross that he would drive his girlfriend's car when he got his license. On August 3, 1987, Employee had to move out of his house "for financial reasons." Employee, his girlfriend, and her 6-year old daughter then lived in an eight-foot camper parked near Employee's house.


On July 31, 1987, Defendants controverted all benefits because Employee had not kept in contact with his voc rehab counsellor. Subsequently, Employee's compensation benefits were reinstated through September 3, 1987, the date Employee obtained his driver's license. No compensation benefits were paid for the period September 4, 1987 through October 23, 1987. Employee now seeks TTD compensation for that period. Defendants reinstated compensation for the five week period beginning October 23, 1987. (Compensation Report, dated October 23, 1987.)


On August 7, 1987, Employee reported to Ms. Ross that he had sold his truck and had no money to get to Oregon to pick up his driver's license. The lumber grader job and Columbia Steel Casting job were filled with someone else. On August 17, 1987, Employee reported that he could not get scheduled for a driver's test until September 2, 1987.


The September 28, 1987 progress report indicates that Employee received his driver's license on September 3, 1987. From September 3, to September 18, 1987, Employee called Skilling Co. to find out about the availability of jobs. On September 22, Ms. Ross spoke with Employee. Employee reported he had no income and his girlfriend was not working due to pregnancy. He also reported a lot of pain and that he was seeing Thomas Deitrich, M.D., a neuro-surgeon. On September 24, Ms. Ross spoke to Employee's attorney about problems contacting Employee because his telephone had been disconnected.


In letter dated October 5, 1987, Dr. Dietrich reported negative results from a MR scan and that surgery should be ruled out as a possible treatment. He reported that Employee's "symptoms are due to the splinting action of the paraspinal musculature in response to an underlying injury." He also reported that Employee needed to return to work. Dr. Dietrich performed a neurological evaluation on September 14, 1987. He reported that Employee did not seem to be exaggerating his symptoms. No sensory loss was detected. Dr. Dietrich felt it was likely that hyperflexion or hyperextension had occurred at the time of the injury.


The next voc rehab progress report is dated October 23, 1987. It indicates that Employee telephoned constantly from October 13, 1987 to October 23, 1987. He was angry about the delay in having his case resolved and his lack of funds. On October 23, 1987 Employee went to the state (presumably Washington) employment office and was given an aptitude test. Defendants attorney (Mr. Slagle) called and directed Skilling Co. to draft another voc rehab plan.


A new voc rehab plan dated October 26, 1987, was drafted. "Maintenance worker" was added as an employment objective. It consisted of an additional five weeks of job placement assistance, to be completed December 10, 1987, the date of the hearing. Employee signed the plan on November 9, 1987. Physical Therapist Keith approved an "On-Site Job Analysis" for a maintenance worker.


At hearing Employee testified he wants a job and an aptitude test. He also testified he is still experiencing pain and is now unable to perform heavy labor. It is apparent that Employee desires to be retrained for work which pays more that the minimum wage. Employee asserts that he has a reduced ability to work and a great loss of earning capacity.


Carolyn Ross, Employee's voc rehab counsellor testified at hearing. She testified she had contacted over 200 employers and had sent out 27 of Employee's resumes. She stated that she had talked to Employee three or four times per week, that there are jobs available within his physical limitations at the minimum wage, and that she pointed out job opportunities to Employee. Ms. Ross testified that Employee's biggest handicap in becoming employed was not his physical limitations, but his lack of transportation. She also testified that Employee appeared to want to work and that he cooperated with her to the best of this ability. Ms. Ross discontinued the job search process while Employee was waiting for his driver's license, but never closed Employee's file.


Defendants argue they are under no obligation to obtain a driver license for an employee, and that Employee's transportation problems are an excuse to not get a job. Defendants also argue that Employee's x-rays and bone scan were negative, that Employee is not incapacitated from pursuing suitable gainful employment (SGE), and that he has not "mitigated his damages"
 by seeking SGE.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

TTD Compensation


AS 23.30.041(g) provides in pertinent part: "Temporary disability under AS 23.30.185 [compensation for temporary total disability] or AS 23.30.200 [temporary partial disability] shall be paid throughout the rehabilitation process."


Employee was not paid TTD compensation for the period between the time he received his driver's license, September 3, 1987, and the time Defendants' attorney instructed Skilling Co. to draft another voc rehab plan, October 23, 1987.


During the period September 3, 1987, through September 18, 1987, Employee called Melanie Dawson, the job developer at Skilling Co. On September 22, 1987, Ms. Ross spoke with Employee on the telephone and met with him on September 24, 1987. (Progress Report Number Seven, dated September 28, 1987.)  On September 30, 1987 Employee telephoned Ms. Ross. On October 2nd Insurer instructed Ms. Ross to continue job development and to provide Employee with as many leads as possible. On October 12th, Employee telephoned and was given job referrals. From October 13th through the 23rd Employee "telephoned constantly angry" about the delay in his case. On October 23rd Employee telephoned to inform Ms. Ross of the results of his contacts with the State employment office. (Progress Report Number Eight, dated October 23, 1987.) We find that Employee was involved in the rehabilitation process during the period September 3, 1987 through October 23, 1987. We rely on the information set out above from the Skilling Co. progress reports numbers seven and eight. Because Employee was involved in the rehabilitation progress during the period in controversy, we find that Employee is entitled to TTD compensation for that period. AS 23.30.041(g).


Defendants argue Employee is not entitled to compensation because he failed to mitigate his damages. We need not address this issue directly because we have determined Employee is entitled to compensation under the provisions of AS 23.30.041(g). In this connection, we note Defendants controverted Employee's claim based upon his alleged failure to cooperate with voc rehab, and raised that defense in their Answer to Employee's Application of Adjustment of claim. Failure to cooperate with voc rehab is an issue over which the RA has original jurisdiction. AS 23.30.041(h).
 We may review a decision of the Rehabilitation Administrator. AS 23.30.041(f). We may not make decisions which are the prerogative of RA, as there would remain no meaningful avenue for review. Talerico v. Southeast Harrison Western Pacific Marine Ins. Co., No. 1KE-83-916 CI at 8 (Super. Ct., First Jud. Dist. at Ktn., March 22, 1985.) Designating the issue "failure to mitigate damages" rather than "failure to cooperate with rehabilitation" does not give us jurisdiction over an issue which is properly to be decided by the RA.


Even if the issue of failure to mitigate damages were properly before us, we would find that the evidence in support of that contention is weak. The evidence indicates that Employee suffered an injury which, along with other factors, has rendered him unable to return to work at his previous occupation. Lifting and other limitations have been imposed on Employee by the physicians who have treated and examined him. Employee claims that he is suffering from pain. There is no evidence that Employee is malingering or exaggerating his symptoms, and Dr. Dietrich reported that Employee did not appear to be exaggerating his symptoms. Ms. Ross testified that Employee seemed motivated to find a job and cooperated with her to the best of his ability. Ms. Ross believes that Employee's transportation problems interfered with his ability to find work. Defendants argue that they have no obligation to obtain a driver's license for Employee. The period of TTD in controversy was the period after Employee got his driver's license reinstated.


Furthermore, we believe that if Employee had not been injured, he would not have been forced to sell his vehicle, to move out of his house and live in a camper, and his telephone would not have been disconnected; all factors which contributed to communication problems with the voc rehab provider. Finally, Dr. Dresher reported Employee has emotional problems related to his injury, but no psychological evaluation has been performed. We would be reluctant to decide the issue of mitigation of damages without adequate information on that issue.

Interest

Employee seeks interest on the TTD compensation. We have determined that Employee is entitled to compensation during the period in controversy. We find that Employee is entitled to interest on that compensation at the statutory rate of 10.5%. Land and Marine Rental Company v. Rawls, 686 P.2d 1187 (Alaska 1984).

Vocational Rehabilitation


AS 23.30.041(g) provides in pertinent part:  "The board may award an employee being rehabilitated under this section an additional $200 a month if it finds that a case of extreme financial

hardship exists."


At the December 7, 1987 prehearing conference, voc rehab was included as an issue for our consideration at hearing. At hearing, Employee asserted that extreme financial hardship existed and requested an award of additional benefits under the above cited authority. The statute specifically authorizes "[t]he board" to award this benefit. We find that the issue was properly raised and that we may consider Employee's request.


We find that extreme financial hardship existed in Employee's case. We rely on the fact that Employee was paid TTD compensation at the rate of $117.50 per week, that he was forced to sell his pickup truck and other personal items, move out of his house and live in a small camper. We find that Defendants should pay an additional $200 per month during the rehabilitation process, January 16, 1987, through December 10, 1987.


We find there are no other voc rehab issues before us. Employee agreed to a nine-week voc rehab plan which was subsequently extended for another five weeks, again with Employee's consent. employee testified at hearing that he desires to be retrained. However, he agreed to a plan calling for assistance in finding work with a new employer utilizing transferrable skills. It appears that Skilling Co. has provided the services it agreed to provide, and which Employee agreed to receive.
 We find no authority under which we may retroactively modify a plan to which an employee has agreed.

Medical Costs


Medical costs were noted as an issue at the prehearing conference of October 29, 1987, but not noted at the December 7, 1987 conference. The issue was raised again at the hearing. Employee asserted that there were two medical bills outstanding which total $179.75. In a Reply Brief dated December 15, 1987, Defendants stated they had no objection to paying a $142.00 bill for x-rays of the spine. Defendants also stated they had no documention supporting the need for an NMR scan of Employee's sinuses. We find Defendants are responsible for the payment of $142.00 in medical costs. We rely on Defendants' Reply dated December 15, 1987. We make no finding concerning Dr. Dietrich's bill. We have no evidence upon which to base a finding.

Attorney Fees and Costs

(a) Fees for legal services rendered in respect board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed and attorney in the successful prosecution of this claim, the board shall make an award to reimburse the claimant for his 
costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


At hearing Employee submitted an affidavit of Shelia Murphy which itemizes the attorney's time expended and costs incurred through November 30, 1987. On December 15, 1987, Ms. Murphy submitted a supplemental affidavit setting out the additional time expended and expenses incurred through December 11, 1987.


Ms. Murphy's first affidavit indicates that she expended 14.6 hours and attorney Peter R. Ellis expended 4.1 hours in providing legal services. The affidavit indicates that Hope Ohashi expended 3.6 hours transcribing and typing letters and documents, and that "SHB" expended .5 hours filing. Ms. Murphy bills at $69.00 per hour, Mr. Ellis bills at $157.50 per hour, and Mr. Ohashi bills at $35.00 per hour. Costs of $65.73 were also itemized.


In the supplemental affidavit, Ms. Murphy itemized 23.9 hours, Mr. Ellis itemized .5 hours, and Ms. Ohashi itemized 1.4 hours, for transcription services. An additional $881.10 in costs were itemized.


In summary, Ms. Murphy requests a fee of $2,680.70 for 38.8 hours of legal work, Mr. Ellis requests a fee of $724.50 for 4.6 hours of legal work, Ms. Ohashi requests a fee of $175 for 5 hours of transcribing and typing, and SHB requests $20.19 for filing. Reimbursement of $946.83 in costs is also requested. This includes travel costs for Employee and his attorney to attend the hearing in Juneau and one night's lodging in Juneau for Employee.


Defendants raise several objections to the request of attorneys' fees. Defendants object on the ground attorney Ellis and Murphy bill for duplication of services, because Mr. Ellis hourly rate is excessive, and because the efforts in connection with a potential deposition of Employee were "frivolous," because Employee attended the hearing. Defendants object to the transcription, typing and filing charges because clerical support is to be included in the attorney's hourly fee. Defendants raised no objection to reasonable attorney's fees and costs to attend the hearing, if Employee prevailed.


Defendants controverted the entire claim on July 31, 1987. We find that Defendants are responsible for the payment of Employee's attorney' fees under the authority of As 23.30.145(a). Employee's attorney seek a fee in excess of the statutory minimum rate. In determining the amount of the fee we are to consider the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from those services. AS 23.30.145(a).


Employee's attorneys have been involved in this case since August 21, 1987, a period of about four months. The nature of the services were not unusual, they involved the receipt and preparation of correspondence, attendance or conferences and a hearing. The issues involved were not of unusual complexity. Employee's attorneys were successful in obtaining the benefits sought. Due to the small amount of compensation involved, and the need to adequately compensate claimant's attorneys to ensure the availability of qualified attorneys to represent such claimants, we find that a fee in excess of the statutory minimum fee is warranted.


We find that Defendants are not responsible for the transcription, typing and filing charges itemized. Routine secretarial services, as these appear to be, are to be included in the attorney's hourly fee. See Alaska Bar Association, Fee Review Committee Decision and Order No. FA-34-80 (December 12, 1980).


We find that two attorneys conferring with each other and billing for that conference constitutes an unnecessary duplication of services. We find that such duplication occurred on August 27, October 14, October 26, and November 30, 1987 and totaled one hour. Therefore, we reduce each attorney's billable hours by .5 hour. On November 5, and November 7, 1987 Mr. Ellis reviewed Ms. Murphy's correspondence in addition to other work. We find this constitutes duplication of services. We reduce Mr. Ellis billable hours by an additional .2 hour. On November 30, 1987 Ms. Murphy made airline reservations. We believe this task should be included in office overhead and accordingly reduce Ms. Murphy's billable hours by an additional .1 hour. Applying the nature-length-complexity-travel-benefits test we find that Ms. Murphy's hourly rate is reasonable and that Mr. Ellis' rate is excessive. We award attorney fees to Mr. Ellis at the rate of $150 per hour. We find that the hours billed are justified with the exceptions note above.


In summary we award a total attorneys' fee of $3,244.24 comprised of Ms. Murphy's fee of $2,639.24 ($69.09 x 38.2 hours) and Mr. Ellis' fee of $585 (3.9 hours x $150). Employee's claim for payment for typing, transcription and filing services is denied.


We find that Defendants resisted the payment of compensation and that we may award Employee's reasonable costs under the authority of As 23.30.145(b). Defendants have raised no objection to any itemization of cost. We find that the costs itemized are reasonable and were incurred of necessity. We award costs of $946.83.

ORDER


1. Defendants shall pay Employee temporary total disability compensation for the period September 4, 1987 through October 23, 1987.


2. Defendants shall pay interest at the statutory rate of  10.5% on the temporary total disability compensation awarded.


3. Defendants shall pay Employee an additional $200 per month for the period January 16, 1987 through December 10, 1987.


3. Defendants shall pay Employee's medical costs of $142.


4. Defendants shall pay Employee's attorneys' fee of $3,224.24.


5. Defendants shall pay Employee's costs of $946.83.


DATED at Juneau, Alaska this 2nd day of February, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ D. W. Richards
David W. Richards, Member

/s/ Donald Scott
Donald Scott, Member

LNL:wjp

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within  14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard Richardson, Employee/Applicant; v. Wrangell Forest Products, Employer; and Alaska Timber Insurance Exchange, Insurer/Defendants; Case No. 619538; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska this 2nd day of February, 1988.

Clerk
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     �The issue of a lost check for one week of compensation in June was also identified. At hearing, Employee declined to pursue this issue.


     �At hearing, Defendants cross-examined Employee extensively about his previous injuries in connection with an incomplete answer to an interrogatory. In addition, our file contains notes from an informal conference conducted by the Division of Workers' Compensation and attended by Employee and Insurer during which three  claims under the Alaska Workers' Compensation Act were discussed.


     �The term "mitigation of damages" is more appropriately


applied to tort, that to workers' compensation law. We prefer the 


term "minimize the disability" which we believe more accurately


reflects modern usage. The issue is the same, however, regardless


of the terminology used.


     �AS 23.30.041(h) provides impertinent part:  "The 


Rehabilitation Administrator may find that an employee ... fails to


cooperate with the rehabilitation provider."


     �No finding in this regard is implied, nor should one be 


inferred.


     �The Rehab Administrator may approve, modify, or deny a 


proposed plan which is not agreeable to both parties.


AS 23.30.041(f).







