ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

H0WARD C. NEWMAN,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 627580



)
AWCB Decision No. 88-0031


v.
)



)
Filed with AWCB Anchorage

KNIK BAR,

)
February 19, 1988

(uninsured),

)



)


Employer,
)


Defendant.
)



)


We heard this claim for temporary total disability (TTD) benefits, medical costs and attorney's fees and costs in Anchorage, Alaska an January 6, 1988. The applicant was present and represented by attorney Johnny Gibbons. Employer was represented by attorney Mitchell Schapira. We left the record open to give the parties the opportunity to brief the issue of actual attorney's fees, and to file written closing arguments. We closed the record on January 20, 1988 when we next met after the briefs were due.

ISSUES


I. Was claimant an Employee under our Workers' Compensation Act?


II. if so, was he performing a task within the course and scope of employment when injured?

FACTUAL SUMMARY

The applicant, a roofer by trade, also worked for Employer beginning in November 1985. He was employed for three eight‑hour shifts each week, working Wednesday and Thursday nights, and Monday during the day. Employee testified that his duties included bartending, cooking, serving gas and propane, unplugging toilets, and occasionally "handyman" tasks such as restarting the furnace and thawing the water lines in the well house. Sally Welch, owner of the Knik Bar testified the applicant's primary task was bartending with occasional cooking and pumping of gas and propane. She also testified the applicant helped fix a compressor one evening after the bar closed. She did not pay the applicant for helping. In addition she testified the well house was off limits to bartenders during their work shift because there was no reason to go to the well house during shift.


The applicant testified he has been a customer at the Knik Bar for 20 years. He stated he usually went to the bar even on the days he was not scheduled to work there.


On April 8, 1986, one of the applicant's scheduled days off, he went to the bar. He was having a drink with Terrence (Red) Cooney when Ms. Welch asked those patrons present in the bar if anyone had a portable heater. She needed the heater to thaw frozen pipes connecting her new water tank to the bar. Ms. Welch testified she did not: ask the applicant specifically if he had a heater or whether he could thaw the pipes. She stated she told the patrons if they found a heater to put it behind the bar or in the storeroom.


Judy Lane, who was bartending at the time, testified that Ms. Welch was "running up and down asking everybody and anybody walking in the door" if they had a heater because something needed to be done since the water was "frozen up."
 Ms. Lane further testified she did not hear a specific conversation between Welch and the applicant and whether Welch made a specific request of the applicant to thaw the water line.


The applicant testified that Welch specifically asked him to get a heater and "thaw the water. " He stated he had thawed the water several times in the past, usually when not on a bartending shift, but "maybe . . . once or twice" while on a work shift.
 He also admitted he knew Gee's Water Wells had been hired to hook up the well. However, he testified he would not have thawed the water line unless asked to do so.


Terrence Cooney, another frequent bar customer who (as noted) was drinking with the applicant, testified that Welch "said something to the effect the water was [frozen]." He then remembers Welch asking the applicant in so many words to "thaw the well out."


Cooney and the applicant then jumped into Cooney's truck, drove to the applicant's residence, and fetched a propane heater. when they returned to the bar, Welch was gone. They took the heater to the well house and turned it on.


They then returned to the bar and consumed some beer while waiting for the heater to thaw the pipes. Judy Lane, who was tending bar said Cooney and the applicant told her they put the heater in the well house. Ms. Lane noted they looked at their watches periodically and made two or three trips to the well house. Subsequently, they turned the heater off. When the applicant turned the well house switch, the resulting spark ignited the propane fumes and caused an explosion. The applicant sustained burns on his hands and face.
 He spent two weeks in the burn unit at Providence Hospital in Anchorage. In addition to the applicant, Welch, Cooney and Lane, others who testified at the hearing included Don Holcomb and Bill Lidic. Holcomb, a part‑time bartender for Employer testified he performed not only the usual bartending tasks but also various other tasks he termed maintenance and repair.
 These maintenance/repair jobs included bleeding the fuel lines on the furnace and restarting them, putting fuel in the full tanks to keep the bar from "freezing up," unplugging toilets, and repairing bar stools which he did on a number of occasions. He testified he did not normally have time to perform these tasks, except unplugging the toilet, during his regular work shift. He stated he was given hamburgers for repairing the bar stools. He also testified he had seen the applicant working on the bar's compressors.


Lidic, another frequent customer of the bar testified he saw the applicant working in the well house twice, once on April 8, 1986 when the explosion occurred, and another unspecified time. Lidic said he personally worked in the well house on two occasions to repair a faulty pressure switch. He testified he was paid for one repair and did the other for free. He further testified that he saw bartenders perform various tasks including pumping gas and propane, cooking, cleaning the grill, unplugging toilets, bleeding the baseboard heaters and changing light bulbs.


The applicant requests TTD benefits from April 8, 1986 to July 7, 1986, medical benefits and attorney's fees and costs. He asserts he was an employee of the bar and that the April 8, 1986 water thawing task which caused him injuries was reasonably incidental to, and therefore within the course and scope of his employment.


Employer contends the applicant was only an occasional, transient, part‑time bartender and therefore not an employee for workers' compensation purposes. Employer argues that thawing the pipes was not a bartender's job anyway. Employer asserts the applicant was not asked to thaw the water and that the applicant and Cooney did the job as a neighborly gesture and "in the spirit of good Samaritans." Employer further asserts that, in any event, the applicant was in a prohibited place (the well house) and had thus stepped beyond the bounds, of employment. He cites 1A. Larson, The Law of Workmen's Compensation §31.23 to support this assertion. Employer also points out that the applicant testified he did not expect to get paid for his work, and there was therefore no employment contract. (Employer brief at 5‑6).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Was claimant an "employee" under our workers' compensation law?

AS 23.30.265(11) and (12) state:

(11) "employee" means an employee employed by an employer as defined in paragraph (12);

(12) “employer” means the state or its political subdivision or person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.

However, AS 23.30.230(a) states that part‑time baby‑sitters, cleaning persons, harvest help and similar part‑time or transit help, and commercial fisherman defined in AS 26.05.0140 are not covered under our workers' compensation laws. In addition, 8 AAC 45.900(c) defines "part‑time" and "transient help":


(c) In AS 23.30.230

(1) "Part‑time help" means a person who on an intermittent, irregular, noncontinuous basis performs work which is either not an integral part of the regular business of the beneficiary of the work or which is not the regular business, profession, or occupation of the worker

(2) “transient help" means a person who does not have a permanent work residence and who performs work which is not an integral part of the regular business of the beneficiary of the work.


Employer argues that the applicant was merely part‑time, transient help, working intermittently, and therefore not a covered employee under the workers' compensation law. we disagree. We find Employee worked three regular eight‑hour shifts each week for over three months before he was injured. There was no evidence his employment at the bar would end anytime soon. We conclude the applicant's work for Employer was not intermittent and transient, but his regular occupation and of indefinite duration. We conclude it qualifies him to be classified as an employee under our workers' compensation laws.

II.
Did Employee's injury occur within the course and scope of employment?

The Alaska Workers' Compensation Act provides for the payment of compensation to a disabled employee. AS 23,30.010. The Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any employment." AS 23.30.265(10). injury" is defined as "accidental injury or death arising out of and in the course of employment. . . .” AS 23.30.165(13).


A 1982 amendment to the Act added the definition for “arising out of and in the course of employment”:

"Arising out of and in the course of employment" includes employer‑required or supplied travel to and from a remote job site activities performed at the direction or under the control of the employer; and employer‑sanctioned activities At employer-provided facilities; but excludes activities of a personal nature away from employer‑provided facilities.

AS 23.30.265(2). The segment in controversy here is "activities performed at the direction or under the control of the employer."


This amendment was adopted after a history of Alaska Supreme Court cases addressing this issue in which the Court relied upon case law from other jurisdictions and its own policy‑making functions to extend coverage under the Act. M‑K Rivers v. Schleifman, 599 P.2d 132 (Alaska 1979); Anderson v. Employer Liability Assurance Corp., 498 P.2d 288 (Alaska 1972); Department of Highways v. Johns, 422 P.2d 855 (Alaska 1967), Northern Corporation v. Saari, 409 P.2d 845 (Alaska 1966). We believe the adoption of a definition is a legislative attempt to react to these interpretations and to restrict coverage to only those activities specified in §265(2). See generally 2 A.N. Singer, Sutherland Statutory Construction (4th ed. 1984).


The Act also includes a presumption at AS 23.30.120(a)(1) which establishes the burden of proof required of the parties.


AS 23.30.120(a) provides in pertinent part: “In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and the employment. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case; the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑.relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). in Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption; 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link applied to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑ related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence, Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true," Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We must first determine whether the applicant has raised the statutory presumption. Based on the applicant's testimony that he had thawed or attempted to thaw the water line several times before, and that he recalls Sally Welch requesting that he thaw the water on April 8, 1986 we find he raised the statutory presumption.


We next decide whether Employer has overcome the statutory presumption with substantial evidence. Based on Sally Welch's testimony that she recalls she did not ask the applicant specifically to thaw the water on April 8, 1986, the day the explosion in her well house burned the applicant's hands and face we conclude Employer has overcome the presumption.


We must now determine whether the applicant has proved all the elements of his claim by a preponderance of the evidence. At the outset, we note specifically, the applicant and Sally Welch differ on whether she asked him to thaw the water line. However, with the passage of over a year‑and‑a‑half since the explosion, we find it is not necessarily uncommon to get two or more versions of what was said or done that long ago. memories can fade and become jumbled. Parties to a conversation may, moreover, hear the same words but interpret them in different ways. Therefore, in the conclusions we draw here, we do not mean to imply that any witness has made a false or misleading statement.


Based on a preponderance of all the evidence before us, we first find that Sally Welch requested that the applicant thaw the water line. We rely especially on the testimony of the applicant, Terrence Cooney and Bill Lidic. We further find that the applicant had been requested to do this in the past and that this task was thus a periodic part of his employment. Thawing the water line was therefore an activity performed at Employer's direction. AS 23.30.265(2). Our supreme court has held that duties of employment include not only specific or required duties but also any duties "reasonably incidental to the employment." Laborer's and Hod Carriers Union, Local No. 341 v. Groothuis, 494 P.2d 808, 812 (Alaska 1972). the water‑thawing job a reasonable incident to Employee's job. Furthermore, we find Ms. Welch's request resulted in the applicant thawing the water line and getting burned by the explosion. Moreover, we do not find it significant that the applicant did not expect or seek payment for his work. The question is not whether he had demanded payment for his services but whether he had a right to compensation for his services, See, e.g., Ostrem v. Alaska Workmen's Compensation Board, 511 P.2d 1061, 1066 (Alaska 1973).


The applicant requests TTD benefits from April 8, 1986 until July 7, 1986. However, the medical evidence extends only through the time the applicant was in Providence Hospital, April 22, 1986. We approve TTD benefits through April 22, 1986. Employer should submit additional medical evidence of his disability during the remaining period to Employer. We urge the parties to cooperate in working out the disability status of the applicant for the period April 23, 1986 to July 7, 1986. We retain jurisdiction to resolve disputes.


The applicant also requests medical benefits. We award work‑related medical benefits under AS 23.30.095. The applicant shall submit his medical costs to Employer for payment. We retain jurisdiction to resolve related disputes.

III. Attorney's fees and costs.


The applicant requests actual attorney's fees and costs. As Employer controverted in fact the entire claim, we find an award of fees under AS 23.30.145(a) appropriate. The applicant requests fees and costs totaling $1,777.30; his attorney's fees total $1,700.00 for 17 hours of work, and his costs are $77.30. Employer did not dispute the reasonableness of these fees or costs.


We find the applicant retained an attorney who was successful in prosecuting his claim for at least two weeks in TTD benefits, and substantial medical benefits. Under AS 23.30.145(a) we must determine the appropriate fee by analyzing the nature, length and complexity of the applicant's claim, and the benefits awarded.


We find the claim involved somewhat unusual facts. We find the length of the claim from filing of the application (March 19, 1987) to the hearing (January 6, 1988) is not relatively length. In addition, the case presented a novel legal issue. We also have noted the applicant has received at least two weeks in TTD benefits and substantial medical benefits. On this basis, we find the requested attorney's fees reasonable with the following exceptions. we find the time spent in March 1987 for entry of appearance and medical authorization, July 1987 and December 1987 for preparation of medical summary, all clerical in nature. Accordingly, we reduce the attorney's fees by 2.5 hours and award $1,450.00 in fees. Under AS 23.30,145(b) we find the costs ($77.30) reasonable and award them. We have not awarded the applicant attorney's fees for time to prepare his written closing arguments. The applicant shall submit his time to Employer for payment. We reserve jurisdiction to resolve related disputes.

ORDER

1. Employer shall pay the applicant TTD benefits for the period April 8, 1986 through April 22, 1986.

2. Employer shall pay the applicant medical benefits under AS 23.30.095.

3. Employer shall pay the applicant $1,450.00 in attorney's fees and $77.30 in costs.

4. We retain jurisdiction to resolve related disputes.


Dated at Anchorage, Alaska, this 19th day of February, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson Designated Chairman

/s/ Robert Anders
Robert Anders, Member

DISSENT


Member Donald Scott concurring in part and dissenting in part: I concur with the majority that the applicant was an employee for workers' compensation purposes. However, I disagree that the applicant's injury occurred in the course and scope of his employment.


I am concerned that the majority has taken a part‑time employee and changed him into a full‑time employee. The implication of the majority's decision is that even in this small community setting, an employer must ask whether it has an employment relationship every time it requests a favor of one of its part‑time employees who is on the premises for personal reasons.


In addition, if the applicant here had been working 40 hours per week, would we find he was working overtime when he was injured? The evidence here shows there was no compensation expected by the applicant or offered by Employer for the applicants water‑thawing task. Therefore, I believe there was no employment relationship for the task,


I believe the facts are fairly well‑defined here. I believe Sally Welch, the owner of the bar, simply asked the applicant for a heater. The applicant was not working at the time. I believe the applicant went beyond what he was hired to do and was even injured away from the bar. Accordingly, I would find the applicant was merely a customer of the bar and exceeded the course and scope of his employment when he was injured.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Donald R. Scott
Donald Scott, Member

MRT/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Howard C. Newman, employee/applicant; v. Knik Bar (Uninsured), employer/defendant; Case No. 627580; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of February 1988.

Ginny Lyman, Clerk

SNO

� Lane testified that she worked for Employer for one to three days per week at this time. She now manages the bar.





� The applicant stated he usually performed the maintenance and repair (handyman) tasks when not on a regular work shift.





� George Siegfried, M.D., diagnosed these burns as second degree in nature, and the burns covered approximately 11 percent of the applicant's body. (Siegfried April 8, 1986 report).





� Employer objected to Holcomb's testifying because it was not told ahead of time that Holcomb would be a witness at the hearing. There is no statute or regulation which requires parties to a workers' compensation proceeding to disclose their hearing witnesses, and Employer presented no legal precedent for its argument. Moreover we find nothing in the record reflecting an agreement by the parties to disclose witnesses. Welch testified she could not remember Holcomb doing tasks other than basic bartending.





� Lidic described the Knik Bar as a friendly place where some people do favors for free and others charge for their favors.


� Employer also asserts the applicant was helping out (when injured) cut of gratitude for Employer giving him a job when the roofing business was slow. (Employer brief at 7).





� We recognize that Ostrem concerned an “emergency employee" issue. However, we believe the principle mentioned above (right to compensation for services) is applicable here.


	We also find insignificant the fact the applicant was injured while working on a day he was not normally scheduled to work. Anytime the applicant performed maintenance or repair tasks at Employer‘s request and that were reasonably incidental to his employment, resulting injuries would be compensable.


	Moreover, we note Employer hints that the applicant's intoxication caused his injury. If this were so, AS 23.30.235(2) precludes compensation under our Act. However, there is a presumption that the applicant's injury was not proximately caused by his intoxication. AS 23.30.120(a)(3). The only evidence on intoxication is that the applicant was drinking beer in the bar. This is a far cry from a finding of intoxication. We conclude Employer has failed to produce substantial evidence rebutting the presumption.


� With this decision, we do not in any way want to discourage good Samaritan acts of customers to businesses. If the applicant here was merely a customer, our decision would have differed. However, we have found the applicant an employee who performed maintenance and repair tasks for Employer who reaped the benefits.








