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We heard this claim for medical benefits and actual attorney's fees on February 5, 1988 in Anchorage, Alaska. The applicant was present and represented by attorney Richard L. Wagg, the defendant Wometco Lathrop Company (Wometco) was represented by attorney Patricia L. Zobel and defendant Mini Brute Service Company, Inc. (Mini Brute) was represented by attorney Allen E. Tesche. The record closed at the conclusion of the hearing.


Charles Slaughter was employed as a maintenance foreman with Wometco between November of 1977 and August of 1983. Wometco is a company that owns and manages various movie theaters and commercial property in Anchorage. He state that he acted as a general contractor, taking care of the heating, parking lot clean up, building remodeling and repairs. (Slaughter dep. 12). The employee described his physical activities as "seventy‑five percent hands on labor." (Id. at 29).


On August 21, 1978, while working on a pump used to clean carpets, Slaughter injured his lower back. As he described the incident:

I was in the carpet cleaning van and bent over the machinery working on the pump and it just happened. I‑I honestly thought I had been shot in the back at the time it happened.

Q. And what is it that just happened?

A. The--the pain and my ‑‑ legs just ‑‑ I lost my legs the use of my legs, the pain that was in my back, and the hips and everything that went with it I ‑‑ there was another person there on the job. His name was Bob Barker (ph) and Bob Barker couldn't do anything for me as far as helping me to a better position. He did manage to get turned around and out of the truck where I ‑‑ I held onto something. I supported my weight and I was still supporting my weight when the ambulance got there to take me to the hospital. And I didn't know what had happened. I ‑Just ‑‑ that was the only type of relief I thought I could even begin to get was to ‑‑ to not have any pressure on my legs or spine or whatever you want to call it.

Q. You said your were your legs numb or were they ‑‑

A. Yes, they were they were‑‑ they were all ‑it was one great big pain from ‑‑ waist down and any kind of pressure on my leg hurt. It was they ‑‑ they were ‑‑ they were either numb or ‑‑ or like they was going to sleep ‑‑

(Id. at 34 and 35). Following this injury, the employee spent approximately a week in the hospital.


On December 29, 1982, Slaughter underwent acryoanalgesia treatment, a procedure which, in this case, froze the nerve at the L‑5 Sl level. His condition was diagnosed as a facet syndrome. Harry S. Reese, M.D., who performed this procedure, found the employee to be 85% improved and gave him a 5 to 10% physical impairment rating as of February 25, 1983. (Reese dep. at 18). Slaughter testified that after this treatment, he was pain free for approximately two years.


After leaving Wometco and the state in August of 1983, Slaughter returned to Alaska in November of 1984 and became the general manager of Mini Brute, a sign and lighting company owned by Kenneth Anderson. The employee testified that, before going to work for Anderson, he explained to him that he had back problems and his physical duties had to be limited to minimize any danger to his back. (Slaughter dep. at 95 ‑ 96). At the hearing, Anderson stated that he was fully aware of the employee's condition from the very beginning and never anticipated that he would do any physical labor. Anderson also said that in the years Slaughter has worked for him, he has been strictly an office manager.


In describing his typical day at Mini Brute, Slaughter stated:

I check what work was done yesterday and reschedule and schedule and set up the work to be done today and as the guys come in I ‑‑I either get them on their way or lay out the work to be done to get ‑‑your know, we have one, two, three, four ‑‑ to get four crews going there. Then after the crews are usually out and gone if I don't have something else pressing, like an appointment to see somebody or material that have to be gathered up, I do the ‑the work orders from the day before. The tickets that they've turned in, I match against their time cards they turn in and I also price cut the various individual ‑‑ be it lamps, nuts, bolts, screws or whatever is on there. And also we have various labor rates for various customers and I make sure that those are right and if they need to be changed. Then I process that and I carry it up to the front and I keep up the inventory that's in the ‑‑ the warehouse and if need be order it. If it's something that's needed immediately I'll pick it up. I also chase down materials or run materials to the various individual locations and there are instance where my expertise and knowledge is needed on a particular job. And maybe sometimes they don't think that but I show up out there to make sure it gets done they way I feel like it ought to be done or that it's done safely or however it might be. And I return phone call, give bids, estimates, do a little collection whenever I can. I'm not too good at collections.

(Id. at 18 ‑ 19). Anderson concurred in this assessment. The employee also testified that when he does leave the office for a few hours a day he is supervising the crews, buying and delivering parts and handing things to workers.


The employee reported that while working for Mini Brute he has had a number of incidents where he has hurt his back both at work and at home. At work these include falling on ice, stepping out of a truck hard, stretching too far and bending and reaching from a ladder. At home, he has felt pain putting on his socks, lifting groceries, slipping in the shower and coming down hard on the stair. Over a three ‑ year period, Slaughter estimates that he has missed about 10 days of work because of his back. (Id. at 50‑52).


The record reflects that Dr. Reese gave Slaughter a second cryoanalgesia treatment on January 30, 1985. This was shortly after he had a great deal of pain in putting on his socks prior to Christmas of 1984. (Id. at 58). He reports that following this second treatment he had long‑term relief (Id. at 64)


In May of 1985, Slaughter and Wometco entered into a compromise and release agreement regarding six injuries that the employee received at Wometco. Under this agreement, Slaughter released Wometco from further compensation benefits but left open medical expenses.


The employee did not receive further treatment for his back until April 8, 1986. He reported that on this date he went to work and experienced severe low hack pain after raising from the office chair in order to remove his coat. (Id. at 41). By a compromise and release agreement we approved on January 21, 1987, Slaughter settled a claim for reimbursement of medical benefits with Wometco. The employee was treatment conservatively and returned to work.


On May 4, 1987, while getting up from his office chair to put a work order on the board, Slaughter experienced low back pain as he stood up and felt his legs give way. (Id. at 43). As a result of the incident, the employee saw Dr. Reese on the same day who administered a lumbar facet block. (Dr. Reese report of 5/4/87). Slaughter had a hysterical reaction to this facet block and was hospitalized for approximately four days. After various testing it was reconfirmed that he had a lumbar facet syndrome, chronic and acute. (Humana Hospital discharge summary, May 5, 1987). On May 28 , 1987, the employee received a third cryoanalgesia treatment. Shortly after this treatment, Slaughter returned to work and continue to work for Mini Brute.


In both his deposition and at the hearing, the employee testified that the May 4, 1987 incident was not a result of his employment with Mini Brute. He strongly felt that what happened in May of 1987 was a result of the injury he suffered while working for Wometco in 1978. (Id at 98 ‑ 99, Hearing). Slaughter could point to no cause associated with his employment with Mini Brute which precipitated the pain he felt on May 4, 1987. The employee also stated that from the May 1987 incident through the present, it takes less activity to bother his back and the pain has not gone away. (Id. at $4, 55 and 56). Even prior to this incident he stated that it took less physical activity to set off the pain than earlier, (Id. at 67).


The employee testified that he had been very active at home, especially in remodeling a home he recently purchased. He said this entailed moving walls, installing a boiler and hot water heater and fixing the plumbing. While Slaughter admitted this was hard work, he also stated that the heavy lifting work was done by his young, strong son who lives in Anchorage and would help him when ever needed. As an example, he stated that on the weekend before his May 4, 1987 incident, he only moved a chain or two while his son and the carpet layer installed the carpet.


At his deposition, Dr. Reese, who noted that the April 8, 1986 incident was simply a 'reoccurrence of an old problem," felt that the incident was not brought about by any particular aspect of his employment with Mini Brute on that date. In response to questioning about the relationship between the employee's back pain and his employment on May 4, 1987, the doctor testified:

Q. Okay. And if Mr. Slaughter had previously testified in his deposition that he does not believe that his work with Mini‑Brute on May 4, 1987, caused that accident, would you have reason ‑to dispute that?

A. No, I wouldn't.

Q. He says, Doctor, that it took place at work hut if I'm summarizing his deposition testimony correctly, it's his testimony that the work itself did not cause the incident. There was noting unique about the work which caused that incident. Would you be in a position to disagree with Mr. Slaughter on that?

A. No, he's expressed those same ‑‑ that same opinion to me at least once.

Q. Okay. Would it be then more realistic to state that whatever caused him to react to the turning movement that he made that day was not the work itself but it was the underlying lumbar facet syndrome?

A. I ‑‑ I have no reason to dispute that point of view.

Q. Okay. Then, Doctor, are you prepared to state that but for his employment with Mini‑Brute on May 4, 1987, that he would not have had that episode of low back pain?

A. No.

(Reese Dep. 50).


The doctor also stated that Slaughter's "permanent underlying condition remains the lumbar facet syndrome from which he has suffered since 1978. When questioned on this point, the doctor testified:

Q. So that condition which you diagnosed by then [1978] remains a substantial factor any disability or impairment that he may have at this present time?

A. Yes, it does.

(Id. at 56).


Dr. Reese also stated that if he were to rate Slaughter today he would give him a rating of 5 to 20% impairment. (Id. at 18). He also testified that the activities the employee was doing at work with Mini Brute could have been microtraums contributing to his problems and that this would explain why he was having progressively more and more low back pain. (Id. at 12, 14). Dr. Reese stated. "Well, I think his symptoms have certainly increased and they are ‑‑ his symptoms are more recalcitrant to ‑‑ to treatment than they've been in the past."

(Id. at 11).


The doctor further stated that the kinds of incidents that Slaughter described as occurring at Mini Brute were the kind of microtraumas that result in a facet syndrome and that also are likely to cause ongoing wear and tear of a previously degenerated condition (Id. at 13 and 22). He also testified that the employee's symptoms have increased since 1984. When asked if the microtraums that the employee could have suffered at work would have been a factor in causing the May 4, 1987 injury, Dr. Reese stated "Frankly, I can only guess at that. . . . Possibly, I don't know." (Id. at 28 ‑ 29).

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

Last Injurious Exposure Rule

The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre‑existing conditions. See, e.g., Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II); Thornton v. Alaska Workers' Compensation Board, 411 P.2d 209, 210 (Alaska 1966). When multiple injuries are involved, liability or disability must be decided under the last injurious exposure rule. Ketchikan Gateway Borough v, Saling, 604 P.2d 590 (Alaska 1979). This rule "imposes full liability on the employer or insurer at the time of t he most recent injury that bears a causal relations to the disability." Id. at 595.


In applying the last injurious exposure rule we must first determine whether the presumption of compensability attaches against the last employer. Providence Washington Insurance Co. v. Bonner, 680 P.2d 96 (Alaska 1984). AS 23.30.120 provides in pertinent part: `(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provision of this chapter.


In Smallwood 11 the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. 632 P.2d at 316. "[11n claims "based on highly technical medical considerations" medical evidence is often necessary in order to make this connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985.) Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case in the context of the last injurious exposure rule, the employer or the prior employer must bring forward some evidence showing "(1) whether employment with the subsequent employer 'aggravated, accelerated, or combined with' a pre‑existing condition; and, if so, (2)whether the aggravation, acceleration or combination was a 'legal cause of the disability, i.e., 'a substantial factor in bringing about the harm'." United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983) (quoting Ketchikan Gateway Borough, 604 P.2d at 597‑98). See Rogers and Babler v. Odom, 3 AN‑85‑5595 Civil at 3 (Alaska Super. Ct. April 9, 1986).


Whether subsequent employment "aggravated, accelerated, or combined with" a preexisting condition is a question of fact usually determined by medical testimony." Smallwood II, 623 P.2d at 316 (quoting Thornton, 411 P.2d at 210). Whether an aggravation was a substantial factor must be determined by the following test: "Lilt must be shown both that the [disability] would not have happened 'but for' the employment and that the employment was so important in bringing about the disability that reasonable men would regard it as a cause and attached responsibility to it." State v. Abbott, 498 P.2d 712, 717 (Alaska 1972).


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton 411 P.2d at 210). in Fireman's Fund American insurance Co. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption 1) Producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. if the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employer must prove all the elements of his case by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the (trier of fact] that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 71 (Alaska 1964).


In this case we find that Wometco has presented a prima facie case that the employment at Mini Brute aggravated the employee's condition based on the following evidence: 1) Slaughter’s testimony that while employed by Mini Brute be has had a number of incidents, such as falling, stepping out of a truck hard, stretching too far and bending and reaching, that have given him low back pain; 2) the employee's testimony that between approximately November 1986 and the present, it takes less physical activity to set off his back and the pain has not gone away; 3) the employee's testimony that he has done heavy remodeling on this house during the time he has been working for Mini Brute; 4) Slaughter's testimony that he was pain free for approximately two years after his first cryoanalgesia treatment. 5) Dr. Reese's testimony that between 1983 and the present Slaughter's impairment rating has increased from 5 to 10% to 5 to 20%, 6) Dr. Reese's testimony that the employee's work at Mini Brute could have caused microtraumas contributing to his problem.


We further find that Wometco has presented a prima facie case that the employment of Mini Brute was the legal cause of Slaughter's current back problems based on Dr. Reese's testimony. The doctor stated that the types of incidents that the employee experienced at work for Mini Brute could result in a facet syndrome and likely cause ongoing wear and tear of a previously degenerated condition. Dr. Reese also testified that while working for Mini Brute, Slaughter's symptoms have certainly increased and become

more recalcitrant.


Accordingly, the presumption of compensability attaches against Mini Brute.


However, the last injurious exposure rule is a two‑part, conjunctive test. Viewing the evidence favorable to Mini Brute in isolation we conclude that Mini Brute has overcome the presumption of compensability as to the second part of the test ‑‑ legal cause ‑‑ based on the following evidence. 1) The employee's testimony that he strongly felt that what happened on May 4, 1987 was the result of the injury he suffered while working for Wometco in 1978; 2) the testimony of Slaughter and Anderson that the employee was hired at Mini Brute as strictly an office manager who was to do nothing physically to jeopardize his back condition; 3) Anderson testimony that he never saw the employee do heavy work while working for Mini Brute; 4) Slaughter's testimony explaining his average day which indicated that he did very little, if any, physical work at "MB"'s; 5) the employee's testimony that when he injured his back in 1978 the pain was so severe that he felt that he had been shot and he lost feeling from the waist down, a feeling he again experienced in 1987, 6) Slaughter spent time in the hospital following the 1978 episode; 7) in the three years that the employee has worked for Mini Brute, he has only missed approximately 10 day of work because of low back problems; 8) Slaughter testified that, while he remodeled his house during the period that he worked for Mini Brute, he did not do the heavy work; 9) Dr. Reese's testimony that he would not disagree with the employee's assessment that the work at Mini Brute did not cause his injury on May 4, 1987; 10) Dr. Reese's statement that he would not dispute the point of view that what caused Slaughter's pain on May 4, 1987 was not related to work on that day but the underlying lumbar facet syndrome stemming back to 1978; 11) Dr. Reese's testimony that he was not prepared to state that but for Slaughter's employment with Mini Brute that he would not have had the episode on May 4, 1987.


Having concluded that Mini Brute overcame the presumption of compensability, we must weigh all the evidence to determine whether Wometco proved its case by a preponderance of the evidence. Based on all the evidence as outlined above, we believe it establishes that it is more probable than not that the Mini Brute is not a substantial factor in Slaughter's present condition.


In summary, we find that it more likely than not that the employment for Mini Brute was not the legal cause of the employee's condition since May 4, 1987. We further find, based on the testimony of the employee and Dr. Reese, that the 1978 injury while working for Wometco is the cause of Slaughter's back condition since May 4, 1987. We, therefore, find Wometco liable for medical benefits to which the employee may be entitled under the Alaska Workers' Compensation Act because of his low back condition.


The second and final question is whether the employee is entitled to attorney's fees and, if so, in what a‑mount. He requests $2,332.50 (18.66 hours x $125.00 per hour.


Since we are dealing solely with medical benefits in this case, we must back to AS 23.30.145(b) which provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists that payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


In light of the fact that Wometco failed to pay the employee medical benefits in a timely manner and he employed an attorney to successfully prosecute his claim, we find that he is entitled to a reasonable attorney fee.


Next, we consider the provisions of 8 AAC 45.180(d) which states:

A fee awarded by the board under AS 23.30.145(b) must be reasonably commensurate with the actual work performed. in awarding a reasonable fee under AS 23.30.145(b) the board will consider the nature, length, and complexity of the services performed and the benefits resulting to the compensation beneficiaries from the services, as well as the amount of benefits involved.


In applying the nature‑length‑complexity benefits test in this case, we find that an attorney's fees of $2,332.50 is reasonable. While this case only involved one issue, the application of the last injurious exposure rule, it was a complex one.


The record also indicates that the employee's attorney has been thoroughly involved in this case since May 5, 1987. Nine months represents a long time for an attorney to work on a worker' compensation claim.


The record also reflects that this was a complex case because the last injurious exposure rule had to be applied in this case. The employee's attorney found himself involved in analyzing physicians' reports, preparing and attending pre‑hearing conferences and a hearing and reviewing and responding to hearing briefs.


Finally, the employee's attorney was successful in obtaining medical benefits for his client. While we do not know what the employee's medical expenses might be in the future, we find that their payment represents significant benefits to the employee. Accordingly, we conclude that the employee is entitled to an actual attorney fee of $2,332.50. It should also be noted that the defendants have not objected to this amount.

ORDER

1. Wometco is liable for all medical benefits to which the employee may he entitled under the Alaska Workers' Compensation Act for his low back injury; Mini Brute in dismissed as a defendant.


2. Wometco shall pay the employee $2,332.50 in attorney fees.


Dated at Anchorage, Alaska, this 29th day of February, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell R. Mulder, Designated Chairman

/s/ Robert Anders
Robert Anders, Member

/s/ Donald R. Scott
Donald R. Scott, Member

REM/cdl/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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I hereby certify that the foregoing is a :full, true and correct copy of the Decision and Order in the matter of Charles N. Slaughter, employee/applicant, v. Wometco‑Lathrop Co, employer; and Aetna Casualty & Surety, insurer/defendant; and Mini Brute Services Company, employer and Alaska National Insurance, insurer/defendants; Case No. 101053; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of February 1988.
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