ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

EDWARD DIAS,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 416653



)
AWCB Decision No. 88-0043


v.
)



)
Filed with AWCB Anchorage

HUNT & MAYBERRY MASONRY,
)
March 4, 1988



)


Employer,
)



)


and
)



)

ARGONAUT INSURANCE COMPANY,
)



)


Insurer,
)


Petitioners.
)



)


Petitioners, represented by attorney Allan Olson, filed a Petition on December 11, 1987 requesting dismissal of Employee's claim for temporary total disability benefits. Petitioners contend Employee's claim is untimely and is therefore barred by the statute of limitations in AS 23.30.105. Employee, represented by attorney Michael Patterson, filed an opposition to the petition on February 4, 1988. The issue was ready for decision on March 2, 1988, our next meeting after receiving the parties' stipulation that the petition could be decided on the written arguments and evidence in our file.


Petitioners contend that Employee's opposition was not timely filed under 8 AAC 45.050(c)(2) and, therefore, should not be considered. We find Employee filed a request for a hearing on October 8, 1987, and a hearing date had been set at the November 19, 1987 pre‑hearing. These actions occurred before Petitioners filed the dismissal request. Given the sequence of events, we find the parties may have been uncertain about whether we would proceed under 8 AAC 45.050(o)(2) to decide the petition without an in‑person hearing. Because of the possible confusion, under 8 AAC 45.195 we waive Respondent's failure to timely answer the petition, and consider Respondent's opposition.

ISSUES
I. Is Employee's August 7, 1384 notice of injury a claim for purposes of AS 23.30105(a)?

II. If As 23.30.105(a) governs Employee's claim, did Petitioners timely raise the statute of limitations defense?

III. Is Employee's claim timely under AS 23.30.130(a)?

SUMMARY OF THE EVIDENCE

Employee filed a notice of injury on August 7, 1984, indicating he suffered arm and wrist injuries in the course and scope of employment on August 3, 1984. His condition was diagnosed as severe bilateral carpal tunnel syndrome by J. Michael James, M.D., and immediate surgery was recommended. (James' August 8, 1984 letter'. Petitioners accepted the claim and paid medical expenses as well as temporary total disability (TTD) benefits from August 3, 1984 to September 27, 1984. (Compensation Report, March 6, 1985). Employee was scheduled for surgery in 1984, but did not undergo the surgery because of a three and one‑half hour delay in getting into surgery. (Jewell's April 3, 1987 letter).


According to Mark L. Jewell, M.D., Employee's carpal tunnel symptoms have persisted since 1984, and his current symptoms relate to the 1984 occupational incident. (Id.) Morris Button, M.D., believes Employee's carpal tunnel symptoms are not a result of his brief work exposure years ago. Dr. Button also noted that Employee's carpal tunnel problems have persisted since the initial testing in 1984 and that his symptoms wax and wane. (Button July 22, 1987 letter),


Upon receipt of these additional medical reports and the doctors' requests for payment of their charges, Petitioners notified Employee that they would not pay the charges. Petitioners indicated the need for medical care was no longer related to the 1984 injury. (Controversion Notice, February 16, 1987).


Petitioners now contend that Employee's claim was not filed until October 8, 1987 when the Application for Adjustment of Claim was submitted. As the claim was filed more than two years after the date of last payment of compensation, Petitioners contend AS 23.30.105(a) bars the claim.


Employee contends his claim was filed on August 7, 1984 when he gave notice of the injury. Employee also contends that AS 23.30.105 applies only to original claims. He contends he is seeking modification under AS 23.30.130 due to a mistake in determination of fact. He contends that his claim is timely under subsection 130(a) because it was filed within one year after Petitioners rejected his claim by filing the February 16, 1987 Controversion Notice


Employee also contends that Petitioners waived any defense available under Section 105(a) because that defense was not raised in their answer and it was not raised at the November 9, 1987 pre‑hearing.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

There are several section of the Alaska Workers' Compensation Act that must be considered in analyzing this claim. We first review AS 23.30.100(a) and (b) which provide in part:

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of injury or death to the board and to the employer.

(b) The notice shall be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee

AS 23.30.105(a) provides:

The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement . . . . and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that if payment of compensation has been made without an award on account of injury or death, a claim may be filed within two years after the date of the last payment. . . .

(Emphasis added).


AS 23.30.105(b) provides:

Failure to file a claim within the period prescribed in (a) of this section is not a bar to compensation unless objection to the failure is made at the first hearing of the claim in which all parties in interest are given reasonable notice and opportunity to be heard.


We have adopted 8 AAC 45.050 to supplement subsection 105(a) and specify the procedure for filing a claim. It provides in pertinent part:

(a) Proceedings before the board are commenced by filing a written application or petition.

. . . .

(b)(4) The application or petition must state the names and addresses of all parties. It must state the general nature of the controversy together with all material facts.


Procedures for retaking modification of an award are provided in AS 23.30,130(a), which states in part:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, . . . or because of a mistake in its determination of fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. . . .

(Emphasis added).


First, we find the notice of injury filed on August 7, 1984 is just that, a notice of injury.
 We find it fulfills the requirements of AS 23.30.100 and not the requirements of AS 23.30.105. See 3 A. Larson, The Law of Workmen's Compensation, Section 78.10, pp. 15‑79 to 15‑84 (1983). Therefore, the notice filed on August 7, 1984 is not a claim for purposes of subsection 105(a).
 We find Employee's claim was first filed when Employee submitted the Application for Adjustment of Claim on October 8, 1987.


Clearly, subsection 105(a) and 130(a) are confusing since their respective limitation periods commence from the payment of compensation "without an award" and "whether or not a compensation order has been issued." Presumably, these phrases mean the same thing: voluntary action by the insurer without a directive from us.


In Williams v. Safeway__§_tores, 525 P.2d 1087, 1089 (Alaska 1974) the Alaska Supreme Court alluded to the distinction between subsections 105(a) and 130(a). The Court suggested that subsection 105(a) applies to initial claims and subsection 130(a) applies to reopening of claims.


In this case it is not necessary for us to reconcile subsections 105(a) and 130(a) as it has clearly been more than two years between the last payment of compensation on September 27, 1984 and the filing of the claim on October 8, 1987. Therefore, regardless of whether the claim is governed by subsection 105(a) or subsection 130(a), it is barred by the statute of limitations.


If subsection 105(a) applies, Employee contends Petitioners are barred from asserting this defense because it was not raised at the first hearing. We disagree. The first hearing on this case is that being conducted in connection with this petition. AS 23.30.110(c); 8 AAC 45.050(c)(2); 8 AAC 45.070. The previous meeting was a pre‑hearing conference. 8 AAC 45.065. The prehearing does not give the parties an opportunity to be heard as required by subsection 105(a). See 8 AAC 45.065(a), (c) and (e).


Employee contends that subsection 130(a) permits us to review this claim because the claim was filed within "one year after the rejection of a claim." Employee believes the time to file a claim arose again after Petitioners filed the Controversion notice in response to Employee's 1987 request for further medical care.


We find Employee's interpretation of subsection 130(a) is without merit. If we adopted Employee's interpretation, a claim would never be time barred. Each time an employee requested a new benefit and the employer rejected the request, the statute of limitations in subsection 130(a) would start to run again. Considering the time limitations in subsections 105(a), 110(c) and 130(a), we conclude this is not the intent of the statute. We find our interpretation is also supported by the Court's decisions in W. R. Grasle v. Alaska Workmen's Compensation Board, 517 P.2d 999 (Alaska 1974), and Morrison‑Knudsen Company v. Vereen, 414 P.2d 536 (Alaska 1966).


Reading subsection 130(a) more carefully, we find it is intended to provide time for us to review a claim in which we have made a determination of fact, entered an order rejecting the claim, and later a party alleges we made a mistake in determining the facts, Then, within one year of our order rejecting the claim, we may modify our award and correct a mistake in fact. Thus the one‑year time limit from rejection begins to run from the date of a board order denying the claim, not one year from the employer's rejection of a claim.


We find Employee had knowledge of the nature of his injury, carpal tunnel syndrome, and its relationship to his employment in 1984 when surgery was recommended. We find he was disabled at that time. We find that Employee waited more than three years from the time of this knowledge and from the last payment of compensation to file a claim. We conclude Employee's claim for disability benefits is barred under either AS 23.30.105(a) or AS 23.30.130(a). We grant Petitioners' request to dismiss Employee's claim for temporary disability benefits.


Employee also seeks medical care from Petitioners. We have long held that medical treatment has its own statute of limitations in AS 23.30.095.
 We believe this interpretation is justified by the wording of subsection 105(a) which uses the phrase "right to compensation for disability . . ." versus the language of subsection 95(a) which permits us to authorize medical care beyond two years after the date of injury. We believe this distinction is further supported by the separate definitions at As 23.30.265(8) and (20) of the terms "compensation" and "medical and related benefits," This interpretation is also consistent with Professor Larson's opinion at 2 A. Larson, The Law of Workmen's Compensation Section 61.00, p. 10‑665 to 10‑666 (1984). See also Strachan Shipping Company v. Hollis, 460 F.2d 1108 (5th Cir. 1972), cert. denied, 409 U.S. 887, 93 S.Ct. 114 (1974).


We have granted Petitioners' request and dismissed Employee's claim for temporary disability benefits. Therefore, the evidence and arguments at the March 31, 1988, hearing will be limited to Employee's request for medical and related benefits.

ORDER

Petitioners' request to dismiss Employee's claim for temporary disability benefits is granted. At the March 31, 1988 hearing on this claim, the evidence and argument will be limited to the issue of Employee's request for medical and related benefits.


DATED at Anchorage, Alaska this 4th day of March, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Robert Anders
Robert Anders, Member

/s/ Donald R. Scott
Donald R. Scott, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the state of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Edward S. Dies, employee/respondent; v. Hunt & Mayberry Masonry, employer; and Argonaut Insurance Company, insurer/petitioners; Case No. 416653; dated and filed in the office of the Alaska Workers' Compensation Board in. Anchorage, Alaska, this 4th day of March, 1988.

Clerk

SNO

� It is this notice (or some other type of knowledge) that sets in motion the need to pay or controvert under AS 23.30.155. Benefit payments or a controversion are not necessarily contingent upon the filing of a claim.





� We have reached a similar conclusion when an employer sought dismissal of a claim and only a notice of injury had been filed, As no claim had been filed, we denied the dismissal request. Blaylock v. Engineering & Erection, AWCB Decision No. 88�0016 (January 29, 1988); Qualls v. Carr�Gottstein, AWCB Decision No. 83�0021 (January 27, 1983); Lewis v. Whitney Seafoods, Inc., AWCB Decision No. 82�0054 (March 11, 1922). We find a similar result is appropriate in this case even though the parties' positions are not the same.





� The language supporting this interpretation is as follows. "Upon its own initiative, . . . , or because of a mistake in its determination of a fact, the board may . . . review a compensation case. Obviously, the "its" refers to the board's mistake of fact in rejecting the claim, not the employers.





� AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical and other attendance or treatment, nurse and hospital service..... for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .It shall be additionally provided that, if continued treatment or care or both beyond the two�year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require . . . .








