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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802-5512

TIMOTHY R. WYNN,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 623342



)
AWCB Decision No. 88-0052


v.
)



)
Filed with AWCB Anchorage

FLYING B INC.,
)
March 11, 1988



)


Employer,
)



)


and
)



)

WAUSAU INSURANCE CO.,
)

(formerly insured by Pacific Marine Insurance)



)


Insurer,
)


Defendants.
)



)


Employee's claim for penalty, interest and attorney's fee in excess of the statutory minimum was heard at Anchorage, Alaska on March 3, 1988. Employee, who was not present, is represented by attorney Leonard Kelley. Attorney Robert McLaughlin represents Defendants. The record closed at the hearing's conclusion.

ISSUES

I. Was defendant's controversion timely and valid? If not, is Employee due penalties on compensation and medical benefits?

II. Is Employee due interest on late paid disability and medical benefits?

III. Is Employee's attorney entitled to a fee above the statutory minimum?

SUMMARY OF THE EVIDENCE


Employee was injured in the course and scope of his employment with Flying B, Inc., on November 5, 1986. He fell from a  ladder and suffered ankle and back injuries. Defendants controverted Employee's time loss benefits on November 20, 1986. (Controversion Notice November 20, 1986). However, they also  began paying him temporary total disability (TTD) benefits on November 20, 1986 at the weekly minimum of $110.00. (Compensation Report November 20, 1986). Compensation benefits stopped December 2, 1986, when Defendants received notice that Employee had been released for modified work. (Compensation Report December 22, 1986).


Employee testified that when he returned to work he was taking medication, but still experienced some problems. (Wynn Dep. pp. 20 27). Sometime in January 1987 he had increased back pain, tried to see his treating doctor, was unable to do so, and contacted Defendants' adjuster to see about changing doctors. (Id. at 26 27, 33). Employee was still working at this time. (Id. at 29).


Toward the end of January, 1987, Employee's back pain became more severe. On February 1, 1987 Employee's back pain caused him to seek treatment by Dale Lotter, D.C. Dr. Lotter told Employee that he should not be working. However, because Employee was leaving for North Dakota to be with his mother while she had bypass surgery, Dr. Lotter did not do anything officially about Employee's work status. (Id. at 32 33). Employee quit his job at the end of January, 1987 for reasons unassociated with his injury. (Id. at 65 66).


Employee returned from North Dakota about the middle of February, 1987 and saw Dr. Lotter the day after his return. Dr. Lotter filed his first report on February 12, 1987. He indicates he treated Employee on January 30, 1987 for the first time.

This report indicates he was treating Employee for his fall from a ladder on November 5, 1986. His report does not comment on Employee's ability to work. (Lotter's February 12, 1987 Physician's Report, Line 32).


Dr. Lotter's February 15, 1987 report was accompanied by his  chart notes. This report indicates the date of injury was November 5, 1986. His chart note of February 12, 1987 indicates Employee was not able to work.


On February 26, 1987 we received Employee's claim for temporary disability benefits from November 15, 1986 to the present. Our staff served this claim on Defendants on March 10, 1987. (Application for Adjustment of Claim).


Although Employee's attorney submitted a copy of Dr. Lotter's February 15, 1987 report which he had obtained from the  Defendants, the copy is too light to read Defendants' date stamp. Defendants' attorney represented that Defendants did not receive Dr. Lotter's February 15, 1987 report until February 27, 1987. Defendants contend this is the first evidence of record indicating they had notice that Employee was again unable to work. Dr. Lotter also filed his February 15, 1987 report with us as required by law. We did not receive that report until March 2, 1987.


On March 5, 1987 Defendants received a report from Harry Reese, M.D. It indicated that Employee was not released for work. Dr. Reese stated Employee had costochondritis, and "[t]he costochondritis that is present in the patient is and was related to his work related injury."


On March 9, 1987 Defendants sent Employee a notice that they were denying payment of any benefits. They gave the following  reasons for the denial: "Pending receipt of wage verification, and investigation relationship of current problems to injury of 11-5-86." (March 9, 1987 Controversion Notice).


On April 3, 1987 Defendants received reports from Providence Hospital and Frank Moore, M.D., for treatment provided to Employee On February 27, 1987 at the Emergency Room because of chest pains which might have been a heart problems. Dr. Moore did not comment on the work relationship of the condition he treated, did indicate that Employee had acute costochondritis, and no time loss from work was noted.


Through March and April, 1987, Dr. Lotter continued to submit his reports  showing he was treating Employee for his November, 1986 injury. On April 24, 1987 Employee was deposed by defendants. Shortly thereafter his claim was again accepted.


Copies of checks issued by Defendants were submitted at the hearing. On April 28 and 29, 1987 Defendants made several payments to various medical providers. They paid Dr. Reese's $771.00

for charges for treatment since February 1987. Dr. Reese's re-ports and his first billing for $690.00 had been received by Defendants on March 5, 1987. Dr. Ireland was paid $4,828.03 on April 29, 1987. His completed reports and first billing for $2,401.00 had been received by Defendants on March 23, 1987. Anchorage Diagnostic Imaging was paid $393.00 on April 29, 1987. Defendants had received its billing and report on March 2, 1987. Providence Hospital was paid $687.10 on April 29, 1987 for its

billing and report received April 3, 1987.


On May 8, 1987 Defendants sent Employee a check for TTD benefits from February 12, 1987 through May 9, 1987. Defendants indicated that they were rescinding their controversion as the investigation was complete. They reported a resumption knowledge date of April 24, 1987. They also stated the TTD rate was subject to change. (May 8, 1987 Compensation Report).


According to the copies of checks submitted at the hearing, Employee's attorney was paid minimum statutory fees of $443.45 on June 11, 1987. On that same date Employee was paid interest of $39.73 for late payment of TTD benefits from February 12, 1987 to and including May 17, 1987.


Employee contends Defendants' controversion was frivolous and therefore we should award Employee additional compensation(penalties) for the late payment of TTD benefits. Employee also requests a penalty for the late payment of medical benefits.

Defendants contend the controversion was valid and not penalties are due. Furthermore, they argue that, even if medical expenses are not paid timely, penalties cannot be awarded as their is no statutory authority for such an award.


Employee also seeks interest for the late payment of TTD benefits and medical expenses. Defendants contend they paid interest for the late TTD benefits, and that interest is not due on the medical expenses.


Finally Employee's attorney requests actual fees for the time spent in pursuing this case. He submitted an affidavit listing 12 and 1/2 hours of work; this does not include the time spent at hearing for which he seeks an additional 15 to 20 minutes. He requests an hourly fee of $150.00. Defendants have paid Employee's attorney minimum statutory attorney's fees of $443.45 on the TTD benefits paid since February 1987. They contend this case does not warrant an award of attorney's fees in excess of the statutory minimum.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. IS EMPLOYEE ENTITLED TO PENALTIES?


A. WAS THE CONTROVERSION NOTICE VALID AND TIMELY?


AS 23.30.155(a)(5) requires:

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim the employer must file a notice, on a form prescribed by the board, stating. . . .

(5) the type of compensation and all grounds upon which the right to compensation is controverted.
(Emphasis added).


AS 23.30.155(d) provides:

If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due.


AS 23.30.155(e) states:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


Our regulation 8 AAC 45.182 provides:

To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060.


As subsection 155(a)(5) requires stating specific grounds or the controversion, our form 07-6105 advises employers as follows:  "Reasons for Controversion State specific reasons and describe evidence relied upon and not merely conclusions. The controversion must show valid factual or legal objection to the payment of benefits. (Note: Failure to state specific reasons may results in this notice being declared invalid.)"


One of the purposes of filing a controversion notice is to expedite the investigation process and permit prompt resolution of contested matters. National Steel v U.S. Dept. of Labor, 606 F.2d 875f (9th Cir. 1979). Unless the injured worker knows the reason for the controversion, he cannot assist in providing information to secure the rescission of the controversion or prepare for a hearing if that is necessary.


In Hensley v. Carr's Food Center, AWCB Decision No. 81-0113

(April 1981), we discussed the fact that the law requires specific grounds for a valid controversion. In that particular case the notice of injury was not filed until five months after the incident. We recognized that in those circumstances controverting "pending investigation" may be valid, but only if the investigation is concluded in a reasonable time, such as 30 days. At that time a more specific controversion must be filed if the claim is not accepted.


In this case, Employee was given only a modified work re-lease in December 1986. He was in contact with Defendants within six weeks of his return to work asking to see a doctor. Within two and one-half months of his release, he filed a claim for additional TTD benefits. All of the medical reports received by Defendants before the controversion notice was filed indicate Employee was being treated for his November 1986 injury and that he was disabled. There is no evidence of record that the condition was caused by anything other than the work-related injury.


Furthermore, after the initial controversion, on subsequent controversion listing specific grounds was ever filed. The controversion notice was filed March 9, 1987. It was not until May 8, 1987, or 60 days later, that Employee's claim was accepted.
 We find the investigation was not concluded in a reasonable time, nor was Employee ever given specific grounds for the controversion.


Considering that the initial notice of injury was timely filed, benefits were paid and the subsequent period of disability followed shortly thereafter, we find that controverting "pending investigation" does not comply with subsection 155(a)(5) which requires listing specific grounds for controverting. We conclude the controversion was not valid. Therefore we assess the 20 percent penalty under AS 23.30.155(d). We find the penalty equals $432.46.


Because we found the controversion did not meet the requirements of subsection 155(a)(5), there is no need to address the issue of whether it was timely filed.


B. IS A PENALTY DUE ON THE LATE PAID MEDICAL EXPENSES?


As quoted above, AS 23.30.155(e) provides in part: "If any installment of compensation payable without an award is not paid within seven days after it becomes due, . . . . there shall be added to the unpaid installment an amount equal to 20 percent of it. . . ." We have long held that under this subsection medical benefits are not "compensation" as they are not due in "installments" and, therefore, no penalty can be awarded under subsection 155(e) for the late payment of medical expenses. Moretz v. O'Neill Investigations, AWCB Decision No. 87-0266(October 28, 1987); Peck v. Alaska Aeronautical Industries, AWCB Decision No. 86-0195 (July 31, 1986); Younker v. Alaska National Bank of the North, AWCB Decision No. 84-0348 (October 22, 1984); Leonard v. Twitchell, AWCB Decision No. 82-0187 (August 12,1982); Erickson v. Veco, Inc., AWCB Decision No. 81-0162 (June 15, 1981); Edison v. Houston Construction Co., AWCB Decision No. 81-0067 (March 4, 1981). We conclude once again that no penalty is due in the event medical were not timely paid in this case.

II. IS EMPLOYEE ENTITLED TO INTEREST?


As noted in the summary of evidence, Employee was paid $39.73 on June 11, 1987 for the late payment of TTD benefits. We find no additional interest is due on the late payment of compensation benefits.


Employee seeks interest on the late payment of medical expenses. In Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984), the Alaska Supreme Court held that "a workers' compensation award, or any part thereof, shall accrue lawful interest as allowed under 45.45.010,m which provides a rate of interest of 10.5 percent a year and no more on money after it is due from the date it should have been paid."  The court's entire opinion was couched in terms of the loss of the time value of money to the injured worker. There is no discussion concerning direct payment of interest to a doctor for over-due medical bills. Based on the Rawls court's discussion of interest payable to the employee, we have previously awarded interest to an employee, not just on overdue time loss compensation, but also on the overdue medical payments the employee had make directly to the doctor. Evans v. Ken Hull Const., AWCB Decision No. 86-0043 at 18 (February 7, 1986). However, we also denied interest on medical payments awarded directly to the doctor. Id.; Moretz v. O'Neill Investigations, AWCB Decision No. 87-0093 (April 17, 1987); Dickman v. Providence Washington Ins. Group, AWCB Decision No. 87-0015 (January 21, 1987).


We can see that awarding interest on overdue medical payments would encourage employers to make prompt payments to medical providers. However, in view of the language of Rawls, which focuses on the time loss of money to the employee, and in the absence of any arguments from Employee in this case why the holding in Rawls should be extended when Employee has not paid the medical expenses, we decline to award interest on the medical payments in this case.

III. IS EMPLOYEE ENTITLED TO FEES ABOVE THE STATUTORY MINIMUM?


 AS 23.30.145 provides in part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in the whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If any employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees. The award is in addition to the compensation or medical an related benefits ordered.


We find this claim was controverted on March 9, 1987. Employee's attorney has been paid the statutory minimum fee on the TTD benefits, but now seeks a fee in excess of the statutory minimum as he also secured medical benefits, interest and a penalty.


Under subsection 145(a) we are to consider the nature, length, and complexity of the services as well as the benefits obtained. We find the nature of the services were conferences, letters, phone call, preparation of pleadings and discovery work as well as attending pre-hearings and a hearing. We find these services to be routine. The nature of the services would not justify a fee in excess of the minimum.


The services spanned a period of one year. However, in reality over six months of that time was just the parties' delay in bringing the remaining issues to a hearing. We do note that once the claim was accepted on May 8, 1987, Defendants apparently did not voluntarily pay attorney's fee or interest. Employee's attorney had to perform additional work to get Employee paid the interest he was due as well as collect his own statutory minimum attorney's fees. Thereafter Defendants continued to resist paying other benefits and it was necessary for us to hear the case. These circumstances would justify a fee in excess of the minimum. Of course, Employee was only partially successful in his requests for additional benefits.


We find the services rendered were not complex. There were no complicated medical or legal issues. Employee's basic claim was accepted after just his deposition was taken by Defendants. Employee's attorney did very little in questioning his client or in submitting evidence that caused Defendants to accept the claim. The benefits resulting to Employee total about $3,500.00 in TTD benefits and over $7,000.00 in medical expenses. While undoubtedly this is a considerable  sum to Employee, in workers' compensation cases in general it is not out of the ordinary. We find that many of the factors would lead to the conclusion that minimum statutory fees are appropriate. However, one of the most important factors is the Defendants failure or refusal to timely pay interest and minimum statutory attorney's fees. Assessing only the minimum fee would reward the type of conduct we want to discourage. We conclude a fee above the minimum should be awarded.


Given the simple nature of the services and the fact that the claim was not complex we find a fee of $100.00 per hour appropriate. As Employee was not entirely successful, we reduce the number of hours by one-fourth. Employee's attorney submitted an affidavit substantiating 12.5 hours and spent another one-half hour at the hearing. After reduction he should be compensated for 9.75 hours. He has already been paid $443.45, or for 4.3 hours. Therefore, we award an additional 5.45 hours at $100.00 per hour or $545.00.

ORDER


1. Defendants shall pay Employee a penalty of $432.46.


2. Defendants shall pay Employee's attorney an additional fee of $545.00.


3. Employee's claim for interest and penalty on medical expenses is denied and dismissed.


DATED at Anchorage, Alaska the 11th day of March, 1988.

ALASKA WORKERS' COMPENSATION  BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Robert Anders
Robert Anders, Member

/s/ TJ Thrasher
T.J. Trasher, Member

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Timothy Wynn, employee/applicant; v. Flying B, Inc., employer; and Wausau Insurance Company, insurer/defendants; Case No. 623342; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of March, 1988.

Clerk
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     �  Perhaps Defendants believed Employee's work after his


modified release relieved them of liability under the last in-


jurious exposure rule. Controverting for this reason is not


consistent with Justice Rabinowitz' hopes of simplifying the


system and reducing the hazards of interinsurer disputes to


injured workers. Providence Washington v. Bonner, 680 P.2d 96,


100 (Alaska 1984). Notice has been given that a controversion


based on the last injurious exposure rule may be invalidated.


Workers' Compensation Manual, Bulletin No. 85-05. (May 17, 1985).


See Moore v. Alaska Distributors, Inc.,  AWCB No. 82-0032 (Feb-


ruary 10, 1982).


     �  It appears Defendants waited until after Employee was


deposed before making a decision to accept the claim. We note


that Employee's deposition was taken April 24, 1987. Checks were


issued to medical providers on April 28 and 29, 1987 for treat-


ment provided during the time Employee's claim was controverted.


It was not until nine days later that Employee was paid com-


pensation. When a claim has been controverted and Employee has


been disable and without any earnings, he should be the first


one paid when the claim is accepted and not the last.







