ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

DONALD BENNETT
)



)


Employee,
)
DECISION AND ORDER


Petitioner,
)
AWCB Case No. 204896



)
AWCB Decision No. 88-0057


v.
)



)
Filed with AWCB Anchorage

MATANUSKA MAID, INC
)
March 22, 1988



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


Respondents.
)



)


We heard this petition for a 20 percent penalty in Anchorage, Alaska on March 17, 1988. Attorney Gil Johnson represented Employee who was present. Attorney Michael Budzinski represented Respondents. We closed the record after the hearing.

ISSUES

1. Is Employee entitled to a 20 percent penalty under AS 23.30.155(f)‑ because Respondents failed to mail or deliver Employee's Compromise and Release (C&R) award until 18 days after its approval?


2. if so, is Employee entitled to statutory minimum attorney's fees under AS 23.30.145(a)?

SUMMARY OF THE EVIDENCE

Employee was injured on April 7, 1982. After he received workers' compensation benefits for a substantial period, a dispute arose between the parties. They ultimately settled their dispute by Compromise and Release (C&R) in November 1986. We approved the C&R on December 22, 1986. That same day, we sent, by certified mail, copies of the approved C&R to Employee, his attorney and Insurer. We did not send a copy to Respondents' attorney.


Cindy Hendrickson, a claims examiner for Insurer, testified that the C&R was date‑stamped as received on December 30, 1986 at 10.00 a.m.
 The mail is date‑stamped on the fourth floor of Insurer's building. Ms. Hendrickson then stated that as a general procedure another clerk sorts the date‑stamped mail by adjuster. This sorting is done on the third floor of the building.


Ms. Hendrickson is unsure when she actually received the board‑approved C&R. She testified that in late December 1986 Insurer was converting to a so‑called ACS (automatic computer system). In addition, insurer was half‑staffed because of the holidays, and its office closed the afternoons of December 24, 1986 and December 31, 1986 and all day January 2, 1987 (in addition to Christmas and New Years). Consequently, insurer's mail stacked up. Consequently, Insurer’s mail stacked up. Ms. Hendrickson went on to state she believes she became aware that Employee's C&R had been approved on January 8, 1987 when she talked with Insurer's attorney. After getting the claims managers required approval, she mailed the Employee a check for $53,000 on January 9, 1987.


Ms. Hendrickson testified she did not intentionally send the check late. She stated there are "a lot of them out there; I can't follow every single one of them." She further stated she has a caseload of between 150 and 190 claims.

FINDINGS OF FACTS AND CONCLUSION OF LAW

I. AS 23.30.155(f) Penalty


AS 23.30.155(f) provides:

If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 20 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutor injunction staying payments is allowed by the court.

Under AS 23.30.012, when we approve a compromise and release agreement it "is enforceable the same as an order or award of the board. . . .” Accordingly, the provisions of AS 23.30.155(f) apply to compensation payable under a compromise and release agreement. Gallagher v. Bendix Field Engineering Corp., AWCB No. 840311 (September 13, 1984); Barker v. H.C. Price Company, AWCB No. 840244 (July 2, 1984); Truitt v. Mammoth of Alaska, AWCB No. 820113 (May 19, 1982).


Under AS 23.30.125(a) our orders become "effective when filed in the office of the board. . . . 11 Therefore, compensation payable under an order is due on the date the order is filed. Whaley v. Alaska Workmen's Compensation Board, No. 3 AN‑78‑3123 (Alaska Super. Ct., December 15, 1978), Bunch v. Model Builders, AWCB No. 850249 at 6. (August 30, 1985) Gallagher, AWCB No. 840311 at 2 (August 30, 1985).


We have previously concluded that payment is made when the check is mailed to the person entitled to it or when it is delivered to him. Sherman v. Alta Dauel, AWCB No. 840377 (November 26, 1984). See AS 23.30.155(a).


Finally, based on the mandatory language of As 23.30.155(f):

we have repeatedly concluded that we have no authority to excuse the penalty on a late payment under an award no matter how appealing the reason for late payment may be. See, e.g., Gallagher, AWCB No. 840311 at 2. Unlike the AS 23.30.155(e) late‑payment‑without‑an‑award penalty, subsection 155(f) provides no conditions under which a late‑payment‑under‑an award penalty may be excused.

Stockley v. Noble Mechanical, AWCB No. 870304 at 2 (November 27, 1987); Harbison v. Polygon Enterprises, AWCB No. 860244 at 3 (August 26, 1986) (quoting Bunch, AWCB No. 850249 at 6).


In this case Respondents did not mail the check by January 5, 1987 the 14th day after we approved the compromise and release agreement. The check was not mailed, and payment was not made, until January 9, 1987, 18 days after it was due Tender AS 23.30.155(f). We accordingly conclude that Employee is entitled to a 20 percent‑penalty on $53,000, the C&R monies unpaid when due.


Respondents make a number of other arguments for excusing their late payment. They request that we extend the 14‑day limit under subsection 155(f). They point out we have authority under 8 AAC 45.063 to "extend (for good cause] any time period prescribed by this chapter." 8 AAC 45.063. However, the term "chapter" denotes the Alaska Administrative Code which does not encompass the penalty provisions of our "Act" in Title 23 of the Alaska Code, See 8 AAC 45.900(l). Even if it did apply to section 155, we would not apply it in this dispute.


Respondents next ask us to excuse late payment because of the holidays, the shortened work hours and reduced staff of Insurer, Ms. Henrickson's workload, late receipt of the approved C&R by insurer, and non‑receipt of the C&R by Insurer's attorney, all of which occurred during the two weeks following our approval of the C&R. Respondents argue we have authority to excuse late payment, for the above reasons, by our decision in Bellinger v. Universal Services, Inc., AWCB No. 81‑0014 (January 22, 1981). in that case, we held that "willfulness or clear negligence of the carrier is the conduct the penalty [in 155(f)] is designed to discourage." Respondents assert that under Bellinger we can excuse late payment because there was no willful or clearly negligent conduct by Insurer. However, Respondents neglect to point out that in Bellinger, we initially sent the decision and order (to pay a permanent partial disability lump sum) to an incorrect address of the employer's adjuster. When we resent the decision and order to the correct address, the adjuster paid the ordered benefits within the required time. Thus, the board‑ordered payment there was made within the required time limits. In the present case, payment was clearly late. Moreover, we have concluded in a number of recent decisions that we have no authority to excuse a penalty under subsection 155(f). See, e.g. Stockley at 3 where we stated:

Defendants [assert] simply that Employee suffered no additional delays because of the way in which the check was delivered in this instance. We have already pointed out that we have no authority to excuse a penalty under AS 23.30.155(f). We believe the mandatory language of subsection 155(f) was used purposely to provide a very strong incentive for employers to promptly pay awards under our order. This is especially so since we have no means of enforcing our awards short of applying to the Superior Court. See AS 23.30.170.

(Emphasis added). We find this case provides a good example on why we need to draw a "bright line for employers, insurers and employees to follow" regarding time for payment of benefits (Id.) . There is not the slightest hint insurer intentionally withheld payments of Employee's C&R benefits. Nevertheless, if we were to excuse late payment for the reasons given here, a whole new reservoir of excuses would spring forth and erode or wash away the, mandatory terms of section 155(f) as it applies to board order.


Finally, respondents contend that our supreme court, In Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457 (Alaska 1987), held that we must consider "fairness" in any penalty statute. We disagree. In Phillips, the court construed subsection 155(e), a penalty provision for payment of benefits without a board order. That subsection allows us to excuse late payment or non‑payment in appropriate cases. subsection 155(f) contains no such excuse provision; it provides a bright, mandatory time line for payment of our orders. We refuse to smear the line. Accordingly, Respondents shall pay a 20 percent penalty on the $53,000 paid late to Employee.

II. Attorney Fees

When the employer controverts a claim, and the employee prevails, AS 23.30.145(a) requires the employer to pay attorney's fees at the rate of at least 25% of the first $1,000 of compensation awarded and 10% of the remainder.


In this case Respondents refused to pay the additional compensation without litigating the issue. We find therefore that Respondents controverted in fact. See Alaska Interstate v. Hourston, 586 P.2d 618 (Alaska 1978). Based on this finding and the fact Employee has won his case we award AS 23.30.145(a) minimum attorney's fee on the additional compensation awarded.

ORDER

1. Respondents shall Pay Employee 20% of the compromise and release award as additional compensation for the late payment under AS 23.30.155(f).


2. Respondents shall Pay Employee AS 23.30.145(a) minimum attorney's fees.


Dated at Anchorage, Alaska, this 22 day of March 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Robert Anders
Robert G. Anders, Member

/s/ Mary A. Pierce
Mary A. Pierce, Member

MRT/jc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staving payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed,

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald Bennett employee/applicant; v. Matanuska Maid, Inc., employer and Industrial indemnity Company , insurer/defendants; Case No. 204896; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of March, 1988.

Clerk

SNO

� The parties acknowledged that Employee's attorney received his copy of the C&R on December 24, 1986.





� Respondents argue that subsection 155(f) is inapplicable to C&R.. They point out that the 20 percent penalty applies unless review of the compensation order is had and payment is stayed. Respondents argue that a C&R is not an appealable award "based on contested facts." (Respondents' Hearing Brief at 4). We disagree. We have, as noted, consistently found AS 23.20.155(f) applicable to C&R agreements. Since 5012 declares C&Rs enforceable like any other order or award, subsection 155(f) applies to them as well. Respondents also argue that "the parties to a settlement are free to adopt any "due date" or payment scheme" as long as we approve it. They go on to assert since no "due date" was written into this C&R, a "reasonable" due date is contemplated We again disagree. We believe that subsection 155(f) with its specific time limit should apply to C&Rs to prevent vague reasonableness arguments and exceptions from creeping in an breeding further litigation. in any event, if our legislature wanted a "reasonable" due date for payment of C&Rs, it would have said so.





� We are surprised and concerned that Insurer has no system for flagging C&R agreements or otherwise separating them from the regular mail. We realize the adjuster carries a substantial caseload. Nonetheless, the adjuster knew this C&R had been drafted and was in the process of being considered by the board. Even so, the adjuster had no system to keep an eye out for the C&R. In fact, the C&R sat in Insurer's office from December 30, 1986 until January 8, 1987. Moreover, the C&R may have lain longer were it not for a call from Insurer's attorney.








