Russell G. Hintz v. Morrison-Knudsen/NANA


[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512 Juneau, Alaska 99802-5512

RUSSELL G. HINTZ,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 100742



)
AWCB Decision No. 88-0058


v.
)



)
Filed with AWCB Fairbanks

MORRISON-KNUDSEN/NANA,
)
March 22, 1988



)


Employer,
)



)


and
)



)

CRAWFORD & COMPANY,
)



)


Insurer,
)


Petitioners.
)



)


We heard this Petition to Dismiss the Respondent's claim for compensation, medical and rehabilitation benefits, and penalties on February 23, 1988. Attorney Michael Stepovich represented the Respondent employee, and attorney Dennis Cook represented the Petitioners. As stipulated, the employee had an opportunity to answer the Petition Memorandum and the employer had an opportunity to reply by March 16, 1988. The record closed when we next met, March 22, 1988.

ISSUE


Should the Respondent's claim for benefits be dismissed as a result of a settlement check received by the Respondent on March 11, 1985, which was cited in a Compromise and Release entered into by the Respondent and anther employer?

SUMMARY OF THE EVIDENCE


The Respondent was injured on September 21, 1981 at Prudhoe Bay while employed by Petitioner Morrison-Knudsen, sustaining injuries to his neck and both arms. Respondent filed an Application for Adjustment of Claim on December 16, 1982.


Respondent sustained further injuries to his neck, both shoulders and arms on February 15, 1984 while employed by Arctic Slope/Wright Schuchart (AS/WS). Respondent filed another Application for Adjustment of Claim on May 9, 1984 involving both Petitioner Morrison-Knudsen and AS/WS. AS/WS made payments to the applicant under the last injurious exposure rule for the accident on February 15, 1984, in response to the May 9, 1984 Application for Adjustment of Claim.


A letter of February 4, 1985 from the law offices of Chancy Croft, the attorney then representing the respondent, offered to settle the claim with the Petitioners for a lump sum of $5,000.00, medical bills, and attorneys fees. The Petitioner's accepted these terms and prepared a check dated February 13, 1985, which was delivered to the Respondent on March 11, 1985. The Respondent cashed this check, but with a restrictive endorsement indicating that he did not regard this as a settlement in full. In addition to the lump sum for settlement of the claim, Petitioners paid $1,440.65 in medical expenses and $794.07 in attorney's fees incurred by the Respondent.


Morrison-Knudsen did not seek an approved Compromise and Release while the Respondent was proceeding against AS/WS. The Respondent released AS/WS from all further claims in a Compromise and Release approved by the Board on September 24, 1986 and received the agreed settlement amount of $94,000.


The Respondent filed an additional Adjustment of Claim and Statement of Readiness to Proceed on February 20, 1987 against Petitioner Morrison-Knudsen for temporary total disability, temporary partial disability, permanent total disability, medical costs, transportation costs, vocational rehabilitation, penalties, and a review of the Rehabilitation Administrator's decision. On February 27, 1987 Petitioner Morrison-Knudsen filed an answer denying the claim.


On March 13, 1987 Morrison-Knudsen filed a Petition to Dismiss the Respondent's claim, arguing that the claim was not timely under AS 23.30.105(a) because it was filed more than two years after Petitioners had prepared the settlement check, that the claim should be barred by waiver and laches, and that it was settled in full. In our decision in this case, Hintz v. Morrison-Knudsen/NANA, AWCB No. 870165 (July 28, 1987), we found the claim timely, that the unapproved settlement was not binding, and that equitable remedies were not appropriate. Accordingly, we dismissed the petition.


On February 17, 1988 Morrison-Knudsen filed a second Petition to Dismiss, arguing that the Respondent was party to a Compromise and Release with Arctic Slope/Wright Schuchart, approved by us on September 24, 1986, which made specific reference to a settlement between the Respondent and Petitioners. The pertinent section of the Compromise and Release follows:

On November 13, 1984, the Croft Law Office filed another Application for Adjustment of Claim, this time solely against Morrison/Knudsen/NANA (Aetna/Crawford) to recover benefits due and owing as a result of the initial work-related injury on September 21, 1981. The application listed five separate periods Hintz was unable to work due to his disability between September 21, 1981 and March 4, 1983. It also noted "employee had extensive medical bills due and owing which were a result of the injury." The claim between Hintz and Morrison-Knudsen/NANA (Aetna/Crawford) was set for hearing before the Board in Fairbanks on February 5, 1985, but compromised the day before the hearing. Aetna paid all of the medical bills plus $5,000.00 of temporary total disability. Because of the confusion as to whether Aetna/Crawford could enter a valid Compromise and Release when Wausau was still making current payments under reservation of rights, no C&R was drafted. The parties merely agreed the matter was concluded pending resolution of the claim with Wausau and without depriving Wausau of its right to seek full reimbursement at some point in the future from Aetna/Crawford.

Compromise & Release approved September 24, 1986, p.5.


The Petitioners argue that our approval of this Compromise and Release should be interpreted to be an approval of the settlement between the Respondent and Petitioners. The Respondent argues that the release is void under AS 23.30.012.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.012 provides:

Agreements in regard to claims. At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. Otherwise the agreement is void for any purpose. If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.130.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. The board may approve lump-sum settlements when it appears to be to the best interest of the employee or beneficiary or beneficiaries. (§ 7(8) ch 193 SLA 1959; am § 5 ch 42 SLA 1962; am § 2 ch 99 sla 1966; AS 23.30.210(b)).

(Emphasis added).


We prescribed the required memorandum form in our regulations at 8 AAC 45.160:

AGREED SETTLEMENTS. (a) The board will review settlement agreements which provide for the payment of compensation due or to become due and which undertake to release the employer from any or all future liability. Settlement agreements will be approved by the board only where a dispute exists concerning the rights of the parties or where clear and convincing evidence demonstrates that approval would be for the best interests of the employee or his beneficiaries.

(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07‑6117.

(c) Every agreed settlement must conform strictly to the requirements of AS 23.30.012 and, in addition, must

(1) be accompanied by all medical reports in the parties' possession, except that, if a medical summary has been filed, only those medical reports not listed on the summary must accompany the agreed upon settlement;

(2) include a written statement showing the employee's age and occupation on the date of injury, whether and when the employee has returned to work, and the nature of employment;

(3) report full information concerning the employee's wages or earning capacity;

(4) state in detail the parties' respective claims;

(5) state the attorney"s fee arrangement between the employee or his beneficiaries and the attorney, including the total amount of fees to be paid;

(6) itemize in detail all compensation previously paid on the claim with specific dates, types, amounts, rates, and periods covered by all past payments; and

(7) contain other information the board will, in its discretion and from time to time, require

(d) The board will inquire into the adequacy of all agreed settlements and will, in its discretion, set the matter for hearing to determine whether an agreement should be approved or disapproved. Agreed settlements between the employer and the employee or other persons claiming benefits under the Act are not final until approved by the board.

(e) Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation train​ing are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests. In addition, lump-sum settlements of board-ordered permanent total disability claims are presumed unreasonable and will not be approved absent a showing that the lump sum set​tlement is in the employee's best interests.


Even if we should attempt to treat the approved Compromise and Release as applying to the Respondent's claim against the Petitioner, the regulations lay out a series of specific requirements for the written memorandum. A number of the requirements have not been met concerning the injury suffered by the respondent during his employment with the Petitioners. As between these two parties the Compromise and Release does not discuss the basis of their dispute and does not show why the settlement would be in the Respondent's best interest. It is not signed by one of the parties. The record is not clear if it contains all the pertinent medical records. It does not report full information on employee's work, wages, or earning capacity at the time of injury. It does not discuss an attorney's fee arrangement. It does not show why the waiver of vocational rehabilitation or payment of a settlement in a lump sum would be in the Respondent's best interest.


The statute is explicit that a settlement such as the one before us is void unless we have approved it, and that a settlement cannot be approved unless all the requirements of our regulations have been met. The record is clear that these requirements have not been met. We conclude that we cannot imply an approved settlement between the Respondent and Petitioners into the Compromise and Release of September 4, 1986. We find no agreed settlement within the meaning of AS 23.30.012, and we conclude that the claim is not barred under the statute by the lump sum payment.

ORDER


The Petition dated February 17, 1988 requesting the dismissal of the Respondent's claim is denied and dismissed.


DATED at Fairbanks, Alaska this 22nd day of March, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steven M. Thompson
Steven M. Thompson, Member

WSLW/di

If compensation is payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Russell G. Hintz, employee v. Morrison-Knudsen/NANA, employer and Crawford and Company, carrier; Case No. 100742 dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska, this 22nd day of March, 1988.

/s/ Doris Isaacson

Clerk
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