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We heard this claim for permanent partial disability (PPD) benefits, medical benefits, rehabilitation services, penalties and attorney's fees on December 16, 1987. The employee was present and represented by attorney Valarie J. Rochester and the defendant was represented by attorney Phillips J. Eide. The record closed on March 2, 1988, the first regularly scheduled hearing date after all evidence and briefs were to be submitted.


We originally heard the employee's claim for temporary total disability (TTD) benefits, rehabilitation benefits, attorney fees, legal costs and penalties on May 14, 1986. in a decision and order issued on June 13, 1986, we granted TTD benefits from April 11, 1986 through May 14, 1986 and statutory attorney fees. For an in‑depth discussion of this case, see our decision and order.


Allen injured his neck when he pushed a desk at school in March of 1985. AS is relevant to this claim, the employee saw John Lathen, M.D., an orthopedist on April 18, 1986. The doctor examined Allen and felt he had a lumbar facet syndrome, a cervical pain syndrome and a post‑traumatic stress syndrome. (Dr. Lathen Dep. pp. 8, and 11). The records show that between April 18, 1986 and June 30, 1987, Dr. Lathen or his clinical technician administered electrotherapy to the employee on 77 different occasions at a cost of $8,188.00. The doctor explained that electrotherapy is the same as Transcutaneous nerve stimulation (TNS). (Id. at 16).


In addition to Dr. Lathen's treatments, the employee has been to physical therapy treatments 255 times, had chiropractic manipulations 142 times and has seen Dr. Reese 13 times. its undisputed that the cost of all of these treatments and medical visits is approximately $30,000.00. When asked if it was usual for an orthopedic doctor and his clinical technician, a chiropractor and a physical therapist to all be treating a patient simultaneously, Dr. Lathen stated "No, that is a little bit much." (Id. at 20).


In a letter dated April 2, 1987, Dr. Lathen wrote the following assessment of Allen's condition to his attorney:

#1: injury has stabilized. The patient possibly has received maximum benefit from conservative treatment.

#2: A rating of 25% partial permanent disability based upon orthopedic findings should be considered at this point.

#3: The patient should have open medical in case he requires from time to time further medical treatment. We understand the patient is also getting chiropractic manipulation on an as‑needed basis.

#4: Treatment should be conservative orthopedic management. We have offered facet injections to the patient, but he has refused this. The patient finds he does get some relief from conservative orthopedic management in conjunction with manipulation.

#5: Treatment time is approximately 6 months to one year. Physical restrictions are separately provided.


Dr. Lathen testified that "Injury has stabilized," means "No place else to go in terms of treatment, and far as he is concerned. . . . It means that he is either pain‑free or he is at the point where he can deal with his pain without medical treatment." (Id. at 26‑27). When questioned by the employee's attorney about the 25% permanent partial impairment rating, the doctor stated, "[T]t was based upon range of motion, pain and suffering and neurological evaluation, numbness, things of that nature." (Id. at 14). When asked to explain this rating in more detail, Dr. Lathen remarked:

A. Generally, this rating is based upon range‑of‑motion studies. If you use the range-of-motion studies by themselves, you don't get that sort of a figure. But, you also have to evaluate his sensation and loss of sensation, particularly dermatomes. If you look at the rating studies, then you can extrapolate some more percentage due to that.

Q. First, of the 25% rating you have down here is not strictly according to the AMA guidelines; is that right?

A. I didn’t say that. It is in my way of thinking. In other words, if you're just going to go by range of motion, then you are not going to get 25%. But in the back of that same book, they have different percentages based upon loss of sensation and particular dermatomes and, then, you can get more for percentages.

(Id. at 29 and 30). The doctor also explained that reference to "open medicals" means "on an intermittent basis, if he becomes more symptomatic." (Id. at 31). With regard to the facet injections, which were suggested by Dr. Lathen, he testified:

Mr. Allen had a lumbar facet syndrome. And the way that I treat lumbar facet syndrome is by injecting the lumbar facet joints. And this has been shown in studies to give pain‑‑to relieve pain between six months and two years and sometimes forever. Now, Mr. Allen was very squirmish about receiving this type of therapy, and I tried to convince him again and again to undergo this therapy. And if he would I told him he would not be needing to see me or the physical therapist or the chiropractor.

(Id. at 23). The doctor considers these injections to be a risk‑free procedure. (Id. At 26)/ Regarding his statement that “treatment time is approximately six months to one year.” Dr. Lathan stated:

A. What I was talking in terms of "open medicals," you might consider open medical for six months to one year, just to cover if he becomes symptomatic again. But this is not‑‑this is not really germane to my treatment. This was just sort of a ballpark estimation. In other words, if you were going to settle on this person, you should think in terms, maybe, he would need additional treatment coverage for that period of time.

Q. It was your belief that, roughly, within that time frame‑‑

A. He should‑‑

Q. ‑‑he should not need any further medical treatment?

A. Yes.

(Id. at 31 and 32).


Finally, the doctor explained his physical capacities assessment as follows:

A. it is based upon a general feeling. He was still symptomatic. He still did not want to get a facet block. And I felt that the general‑‑my general impression would be that if he had any facet block his capacities would increase. But as it was, they were limited to what I indicated.

Q. if he got a facet block, what kind of‑‑

A. He could probably do a full eight hours of work.

Q. What about any of the other restrictions?

A. They would probably‑‑his capacities, I think, would definitely increase.

(Id. at 32 and 33).


The record reflects that between February 18, 1986 and December 10, 1987 the employee received 142 chiropractic treatments from Marianne B. Miller, D.C. At his first visit, Allen told her that he was suffering from moderate to severe neck and upper and lower back pain, numbness and tingling in his left fourth fingers and ringing in his ears. In a letter to GAB Business services, the adjusting company, dated May 13, 1986, Miller stated that an examination of the employee "revealed a decrease in rage of motion, with moderate severe pain or (sic) any movement, and orthopedic and chiropractic tests were positive for spinal injury." Miller further stated that she felt that the type of work Allen did was a contributing factor to his symptomatic picture. in April of 1987 Miller submitted to the employees; attorney a physical capacities evaluation. This evaluation stated in part that Allen could be expected to stand for one hour, sit for three hours, walk for three hours, lift no more than 35 pounds, do no bending, squatting, climbing, twisting, or reaching above his shoulders. In her deposition taken on December 11, 1987, Miller testified that from her most recent examination of the employee on September 1, 1987, she would not, in essence, change her earlier assessments. (Miller Dep. at 15‑17). Miller further stated that her manipulations and the administration of diathermy can still help Allen because his condition has still not totally stabilized. Finally, Miller testified that the employee came for a treatment on November 23, 1987 complaining of "moderate to severe low back pain, neck pain and left arm and shoulder pain." (Id. at 20 and 21). She said that his neck was extremely tied up, a lot of muscle spasms, a lot of knots within that muscle tissue." (Id. at 20).


On November 20, 1987, the employee saw Robert E. Gieringer, M.D., an orthopedic surgeon, at Defendant's request for a medical examination. After performing a physical examination, Dr. Gieringer diagnosed myofascial pain of both the cervical spine and lower back. With regard to the lower back, the doctor stated in his in report of November 20, 1987:

He has a normal stance. I think any dysrhythmia he shows is not real. He has no scoliosis, he has no tenderness in the SI joint area, in the paraspinal muscles or in the sciatic notch area. He has no kyphosis or Lordosis, no gibbus. Expansion is 2 inches, from 36 to 38 inches. He has no scars. Abdominal muscles are physically good. He has no list and a negative Valsalva sign. There is no paraspinal muscle Spasm. Forward bending is possible to within 15 inches of the floor. He has some difficulty getting up from forward bending position. I am not able to substantiate that. He does ten toe raises on each foot with some obvious difficulty. I wonder if this difficulty is real, for such a "physically fit" individual. it seems incongruous. SLR is negative bilaterally. Muscle strength testing is all the muscle groups is normal. DTR’s is normal. There is no Babinski or Clonus. X‑rays of the LS spine are from a chiropractor's office date 2‑20‑86. These show 6 lumbar vertebrae in good alignment. There is narrowing at 6‑1, but this is normal circumstance with 6 vertebrae. There is some question whether there might be some retrolisthesis of various levels beginning at 2‑3, 3‑4, and 4‑5. But if so, this is very minimal and there is no apparent disc degeneration. He claims to have numbness in his hips. This does not correspond to any of the lower lumbar dermatomes and, in fact, is located at about the L2 and L3 area.


Dr. Gieringer concluded in his report that:

I think this man should have psychological testing. I think that he shows complaints not in keeping with his objective findings. His claims are exaggerated and not substantiated throughout the interview. I think he has been adept at moving from physician to physician without having anyone particularly check his story and I think that psychological testing would be the first step in doing so. He has refused certain treatments, such as lumbar facet injections which would help to define his condition and make some objective sense out of his complaints. I think that making a change in his treatment plan will be very difficult. I think he will be a very difficult individual to deal with and that there may even be some active resistance involved if these attempts are made.


At his deposition taken on December 10, 1987, Dr. Gieringer testified that his diagnosis of myofascial pain of the cervical spine and lower back was based on the fact that 1) when Allen went through the range of motion tests he seemed to limit his motion and give less than a 100% effort; 2) no muscle weakness was found; 3) Allen did not give a candid response to the two point: discrimination test which he found quite normal; 4) reflexes were found to be normal which showed that it was unlikely that Allen had motor nerve deficits; 5) x‑rays were normal; 6) no muscle spasms, no tenderness and no knots or muscle masses were found; 7) Allen had a normal stance; 8) the employee could move without any obvious pain and with normal coordination and muscle control; 9) the curvature of the spine was normal; 10) given the clinical signs and x‑rays, Allen should have been able to perform certain physical exercises better than he did; 11) very little or no retrolisthesis Or disc degeneration was found; 12) hip numbness claimed by the employee, did not correspond to any of the lower lumbar dermatomes; and 13) straight leg raising was normal. (Gieringer Dep. pp. 10‑18, 20‑21, 26, 30‑35).


When asked to define his diagnosis or impression of myofascial pain, Dr. Gieringer explained:

[T]o me means a vague, poorly defined muscular fascial pain from no determined cause. And in my opinion it's a way to give a patient a diagnosis that you feel doesn't have really much of a problem.

(Id. at 24).


He went on to state, “[M]y understanding of myofasical pain is that it's more of a psychological problem then it is a real problem, a physical problem." (Id. at 45) The doctor further stated that he could find no objective basis for Allen's neck and low back complaints. (Id. at 24 and 35).


With regard to Dr. Lathen's diagnosis that Allen was suffering from lumbar facet syndrome and cervical pain syndrome, Dr. Gieringer testified:

A. I would not disagree with it. Like I said, he may have some facet pain, but I think that he ought to let us prove it if he does have it.

Q. What is involved with a facet injection? Would you explain?

A. Well, there are joints in the lumbosacral area, or in the entire spine. The facets in the lumbosacral area, because they are lower in the spine and support more of the body weight, more frequently become involved with arthritic changes and therefore become painful. And a facet injection injects those particular joints, . . .

(Id. at 45 and 46).


when asked about the pain involved with a facet injection, the doctor stated that it was more uncomfortable than painful and for the relief a good injection provides, it is well worth the discomfort. (Id. at 46). He testified that it was the equivalent to a penicillin and vaccine injection. (Id. at 48).


In conclusion, Dr. Gieringer stated that his examination of Allen took approximately one hour. This was a more careful examination than routine ones which only take about a half an hour. (Id. at 7). He testified that his examination was more thorough than the usual emergency room examination. (Id, at 23).


The employee testified at the hearing that he works in constant and severe neck and back pain. This he attributes to working as an industrial arts teacher which requires him to stand for long periods, operate power tools, bend, twist, stoop, reach over his head and lift heavy objects. He also testified that several of his students suffered injuries as a result of his physical limitations. The employee stated that he has used a large amount of sick leave over the last two or three years because of his neck and back. To support his statement, he submitted authorized sick leave slips showing that after he started seeing Dr. Lathen, he missed February 17, 1987, April 29, 1987, October 15, 1987, October 17, 1987 and one‑half a day on November 13, 1987. (Hearing exhibit number 3). Allen also testified that he felt that he has been able to work because of the treatments he has received from Dr. Lathen, Dr. Miller, and the physical therapist. He reports that since discontinuing Dr. Lathen's treatments six months ago, he has had to work in more pain. Another reason he stated for not missing more work was that he was responsible for child support and other financial obligations.


The employee also testified that Dr. Gieringer's examination lasted no more than 10 minutes. He stated that after arriving at Dr. Gieringer's office located near the intersection of Lake Otis and Tudor Road at 11:00 a.m. on November 20, 1987, and spending approximately 40 minutes either waiting or giving a history to a nurse and then seeing the doctor, he had enough time to drive to the Remember Me Records store located across from the Northway Mall by 12:25 p.m. He reports that he took up a conversation about his back with Herbert Harris at the record store at approximately 12:25 p.m.


Finally, the employee testified that at the suggestion from Harris, he went to the Emergency Room of Providence Hospital at 1:55 p.m. on November 20, 1987 where he was examined by Timothy Samuelson, M.D. Allen submitted a copy of Dr. Samuelson's clinical notes of which stated that his assessment was that Allen suffered from "acute and chronic inflamation and cervical lumbar pain" based on his findings that:

The blood pressure, pulse is 96, respirations 18. He's awake, alert and appears to be in moderate to marked distress. His range of motion of his neck is approximately 20% of 
normal with positive muscle spasm present and he has a similar range of motion of his back. Straight let raise is positive bilaterally. Deep tendon reflexes are 2+2+ bilaterally.


Harris testified that he did meet the employee and discussed his back problems at 12:25 p.m. on November 20, 1987. He also stated that he recommended that if Allen's back was hurting as bad as he said, then he should go to the hospital.


Charles Stovall, a friend and business associate of Allen's, testified at the hearing that he had observed the employee in the classroom. The employee was not as attentive as he should have been in order to protect the safety of his students.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employee claims that he is entitled to PPD benefits under AS 23.30.190(a)(20) because of the injury to neck and back. For the reasons set forth below, we conclude that Allen is not entitled to such benefits.


AS 23.30.190(a)(20) provides in pertinent part:

[C]ompensation is 80 percent of the difference between the spendable weekly wages of the employee and the wage‑earning capacity of the employee after the injury in the same employment or otherwise


Wage earning capacity is determined under AS 23.30.210 which provides:

In a case of partial disability under AS 23.30.190(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by the actual spendable weekly wage of the employee if the actual spendable weekly wage fairly and reasonably represents the wage‑earning capacity of the employee. If the employee has no actual spendable weekly wage or the actual spendable weekly wage does not fairly and reasonably represent the wage‑earning capacity of the employee, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of the injury, the degree of physical impairment, the usual employment, and any other factors or circumstances in the case which may affect the capacity of the employee to earn wages in a disabled condition, including the effect of disability as it may naturally extend into the future.

(Emphasis added).


To determine whether an employee's actual post‑injury earnings fairly and reasonably represent his wage‑earning capacity, the Alaska court has provided the following guidance:

It is uniformly held, therefore, without regard to statutory variations in the phrasing of the test, that a finding of disability may stand even when there is evidence of some actual post‑injury earnings equaling or exceeding those received before the accident. The position may be best summarized by saying that actual post‑injury earnings will create a presumption of earning capacity commensurate with them, but the presumption may be rebutted by evidence independently showing incapacity or explaining away the post‑injury earnings as an unreliable basis for estimating capacity. Unreliability of post‑injury earnings may be due to a number of things: increase in general wage levels since the time of accident; claimant's own greater maturity or training; longer hours worked by claimant after the accident; payment of wages disproportionate to capacity out of sympathy to claimant; and the temporary and unpredictable character of post‑injury earnings.

The ultimate objective of the disability test is, by discounting these variables, to determine the wage that would have been paid in the open labor market under normal employment conditions to claimant as injured, taking wage levels, hours of work, and claimant's age and state of training as of exactly the same period used for calculating actual wages earned before the injury.

Hewing v. Peter Kiewit and Sons, 586 P.2d 182, 186 (quoting 2 A. Larson, The Law of Workmen's Compensation §57.21 at 10‑39 to 10‑40 (1976),


A finding that the employee in this case is permanently disabled must be based first on the finding that the employee's actual post‑injury earnings do not fairly and reasonably represent his wage‑earning capacity.


Actual post‑injury earnings create a presumption of earning capacity commensurate with them unless the presumption is rebutted by evidence independently showing incapacity or explaining why actual earnings are unreliable. It must be remembered that Allen is presently still working for the Anchorage School District earning slightly more than he was when he was injured in 1985. Unreliability of earnings may be due to: 1) the temporary and unpredictable nature of post‑injury earnings; 2) disproportionate wages out of the employee's sympathy; 3) longer hours worked after the accident; 4) the employee's greater training and maturity; and 5) an increase in wage levels since the accident.


The record reflects that, except for period of recovery after his injury in 1985 and the time he was temporarily and totally disabled between April 11, 1986 and May 14, 1986, the employee continued to work for Anchorage School District as an industrial arts teacher. in addition, the record shows that Allen's principal, Lance Bowie, reviewed his performance at the beginning of the 1987‑1988 school year, and found it sufficient enough to approve tenure status for him. We find that his post‑injury wages are neither temporary nor unpredictable.


There was no evidence that the employer paid disproportionately high wages out of sympathy. As noted above, Bowie not only retained Allen but approved tenure status based on performances only.


Additionally, there was no evidence that the employee higher wages were due to increased maturity and training or that the employee has worked longer hours since the accident.


Based on these facts, we find that the employee has not rebutted the presumption that his post‑injury spendable weekly wage is commensurate with his spendable weekly wage at the time of injury. Accordingly, we conclude that Allen is not entitled to PPD benefits under AS 23.30.190(a)(20) because there is no difference between his spendable weekly wage at the time of injury and his present wage‑earning capacity.


The employee argues that just because he has not sustained any loss of earning capacity, he should not be denied PPD benefits. He contends he works in constant pain in order to meet his financial obligations and cites Smith v. Industrial Commission. 113 Ariz. 304, 552 P.2d 1198. 1201 (Ariz. 1976). In this case the Arizona Supreme Court noted:

It is argued that workmen compensation laws are not designed to pay for pain and suffering. This, of course, is true, and in the sense that one that returns to work after an accident, and is able to work without pain, will not receive compensation for the pain he underwent while he was disabled. But that principal does not mean that a man is bound to his job under circumstances that his work becomes intolerable.

(Citations omitted).

Pain cannot be a factor in this case for two reasons. First, we have previously held that pain is simply one aspect of the nature of the employee's injury to be considered when it has been determined the employee has no actual spendable weekly wage or the actual spendable weekly wage does not fairly and reasonably represent the wage‑earning capacity of the employee. In those circumstances, we must look to the nature of the injury, degree of physical impairment, usual employment and other factors to determine the wage earning capacity. Dean Lew v. Mud Bay Logging Company, AWCB No. 75‑09‑0267 (December 12, 1982). Since we have already found that the employee's present wage‑earning capacity is the same as that at the time of injury, we do not arrive at the point where we need consider those other factors such as pain.


Second, we do not find that the records supports the employee's assertion that he lives and works in constant and severe pain. As of April 2, 1987, Dr. Lathen found Allen medically stable and at a point that he was either pain‑free or able to deal with it. He needed further medical treatment only if he became more symptomatic. While it is true that, on April 2, 1987 the doctor did give the employee a 25% disability rating according to AMA Guides to the Evaluation of Permanent Impairments (Second edition, 1986), (Guides) it should be noted that the Guides does not rate disabilities but impairments to the body. In fact, the Guides state at page vii that:

It is particularly important to understand the distinction between a patient's medical impairment, which is an alteration of health status assessed by medical means, and the patient's disability, which is an alteration of the patient's capacity to meet personal, social, or occupational demands, or to meet statutory or regulatory requirements, which is assessed by nonmedical means. In a particular case, the existence of permanent medical impairment does not automatically support the presumption that there is disability as well. Rather, disability results when medical impairment leads to the individual's inability to meet demands that pertain to nonmedical fields and activities.

And as we have determined, while the employee might have suffered an impairment he did not suffer a permanent disability. Lathen's disability assessment is of little or no significance.


Further, Dr. Lathen based his rating in part on pain and suffering and the Guides do not take those factors into consideration in determining a permanent impairment.


While Dr. Miller treated the employee with chiropractic manipulations and diathermy on approximately 142 occasions, and determined that he could and could not do certain physical activities, there is no evidence the she considered him disabled from working at his present job.


Finally, we find that, notwithstanding the testimony of Allen and Harris, Dr. Gieringer performed an extensive and comprehensive examination on November 20, 1987. He found no objective signs to support Allen's neck and low back complaints. His impression was that the employee suffered from myofascial pain which is in his words "vague, poorly defined muscular fascial pain from no determined cause . . . pain that is more of a psychological problem than it is a real problem, a physical problem." Finally, the doctor stated that he felt that from the examination Allen was not giving his full effort and was exaggerating his symptoms. From our observations at the hearing, we concur with the doctor's assessment that Allen seemed to exaggerate his symptoms.


Dr. Samuelson examined the employee also on November 20, 1987, just a couple of hours after he saw Dr. Gieringer, Dr. Sameulson thought the employee suffered from acute and chronic inflammation and cervical lumbar pain. However, we are more persuaded by Dr. Gieringer's more thorough examination and diagnosis.


Finally, we compare the employee's testimony with the record. While Allen testified that he missed a great deal of work because of the neck and back since his injury, the school records submitted at the hearing show that only a few days of sick leave have been taken. Also, Principal Bowie never mentioned excessive absences when he evaluated Allen. With regard to Allen's contention that he had to work because of child support and other financial obligations, we find no independent evidence to support it.


The next principle question to be determined is whether the defendants are responsible for Dr. Lathen's treatments which amount to $8,100.00. The record reflects that Dr. Lathen treated Allen with electrotherapy (transcutaneous nerve stimulation) on approximately 77 occasions between April of 1986 and June of 1987.


For the reasons set forth below, we find that the employee is not entitled to recovery for this medical expense.


First, AS 23.30.095(a) provides:

Medical examinations. (a) The employer shall furnish medical . . . treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . . It shall be additionally provided that; if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. . . .


We have previously held that the presumption of compensability in AS 23.30.120 applies only to the issue of work connection, not the issue of the nature and extent of disability. This is supported by the analysis in Arthur Keyes v. Reeve Aleutian Airways, Inc., AWCB Decision No. 85‑0312, AWCB No. 101061 (November 8, 1985); Beebe v. Providence Hospital, AWCB No. 84‑0290 (September 20, 1984), aff'd, 3AN‑84‑8763 (Alaska Super. Ct., March 11, 1987). The Alaska Supreme Court has referred to rebutting the ”presumption of continuing compensability for temporary total disability."

Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986).


Even if the employee should enjoy the benefit of a presumption of continuing entitlement to benefits, which is doubtful, we find the defendant produced substantial evidence to rebut such a presumption. The defendant controverted Dr. Lathen's medical expenses based on the fact that on April 18, 1986, the employee had already seen a orthpedic surgeon 15 times, a chiropractor 47 times and a physical therapist 94 times. In addition, at this time Dr. Reese had diagnosed Allen as suffering only from myofascial pain syndrome. Dr. Reese described this as a pain of muscle origin. He said this could be remedied by stretching the neck muscles.


By April 2, 1987, Dr. Lathen noted that Allen was either pain‑free, or at a point where he could deal with pain without medical treatment. He also stated that being treated by an orthopedic surgeon, chiropractor and physical therapist was a bit excessive. The doctor never said whether his 77 treatments were necessary for the process of recovery.


Finally, on November 20, 1987, Dr. Gieringer concluded on November 20, 1987, as had Dr. Reese on April 18, 1986, that there employee suffered from a myofascial pain syndrome. This was based upon the doctor's findings that there were no objective findings to support the employee's complaints.


Based on the facts, we find that there was little evidence to support Allen's contention that Dr. Lathen's 77 electrotherapy treatments were necessary for the process of recovery.


This places the burden on the employee to prove the need for medical treatment by Dr. Lathen, and to do so by the preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12‑13 and n.5 (November 8, 1985); Dickman v. Providence Washington Insurance Group, AWCB No. 870015 at 11 (January 21, 1987). He must show that the additional treatment is reasonable and necessary to his recovery for it to be payable under subsection 95(a). See Weinberger v. Matanuska Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN‑ 81‑5623 (Alaska Superior Court June 30, 1962), aff’d Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgement, Op. No. 7033 (Alaska S. Ct. June 1, 1983). "Where one has the burden of producing asserted facts by a preponderance of the evidence, he must induce a belief in the minds, of the jurors that the asserted facts are probably trust." Saxton v. Harris, 396 P.2d 71,72 (Alaska 1964).


Having reviewed all the evidence as set forth above, we find that Allen has not proven, by a preponderance of the evidence, that Dr. Lathen’s 77 treatments between April of 1986 and June of 1987 were necessary for the purpose of the employee's recovery. Once again we place special emphasis on the following: Dr. Reese's diagnosis in April of 1986 that Allen suffered only from myofascial pain; Dr. Lathen's determination in April of 1987 that the employee was either pain‑free or able to live with the pain, he was simultaneously being treated by another orthopedic surgeon, a chiropractor and physical therapist; Dr. Gieringer's conclusion that Allen suffered from little or no physical pain; and there were no objective findings that supported his complaints.


Finally, the employee is not entitled to the medical expenses in question because he has failed to mitigate his damages. in Phillips Petroleum Co. v. Alaska Ind. Bd., 17 Alaska 658 (D. Alaska 1958) the court stated at 663:

The law contemplates that the injured workman will do everything humanly possible to restore himself to his normal strength so as to minimize his damages, and where he fails to do so, the consequent disability results from the voluntary conduct of the employee, and not the injury.


The record shows that both Dr. Lathen and Dr. Gieringer thought it possible that Allen suffered from a lumbar facet syndrome and, if so, he might have been successfully treated by a facet injections. Dr. Lathen encouraged the employee on numerous occasions to undergo these treatments but he was, according to the doctor, squeamish about the process and would not consent. Dr. Lathen even reports that if Allen had the facet injections, he would not need his services, those of the chiropractor, or physical therapist. Still the employee refused. Dr. Gieringer did not disagree with Dr. Lathen's diagnosis and felt that Allen should have undergone the injections. Both Drs. Lathen and Gieringer felt that: the facet injection treatment is risk‑free procedure. Dr. Gieringer said it was equivalent to a penicillin or vaccine injection.


Based on these medical opinions from not only an independent physician but also from his treating physician, we find that the employee should have tried to stop or reduce his complaints with the facet injections. By not doing so, he failed to mitigate his damages.


Since we have found that Allen is neither permanently and partially disabled nor entitled to the medical expenses in question, his claim for vocational rehabilitation services, penalities and attorney fees must also be denied.

ORDER

1. The employee's claim for permanent partial disability benefits is denied and dismissed.


2. The employee's claim for Dr. Lathen's medical expenses in the amount of $8,100.00 is denied and dismissed.


3. The employee's claim for vocational rehabilitation services is denied and dismissed.


4. The employee's claim for penalties is denied and dismissed.


5. The employee's claim for attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska, this 4th day of April, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder. Designated Chairman

/s/ Robert Anders
Robert G. Anders. Member

/s/ Donald R. Scott
Donald H. Scott, Member

REM/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final an the 31st day after it is filed.
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