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Employee's appeal of the Rehabilitation Administrator's June 30, 1987 Decision and order and Defendants' request for a determination of Employee's gross weekly earnings were heard by us in Anchorage, Alaska on March 16, 1988. Employee was represented by Attorney Chancy Croft. Employee did not appear at the hearing though he had been provided notice of the hearing date and notice of the issues to be considered. Defendants were represented by Talis J. Colberg. The record closed at the conclusion of the hearing on March 16, 1988.


Employee graduated from Arizona State School of Law in 1972. From 1972 through 1976 Employee worked for the State of Alaska as a standing master or court trustee, adjudicating juvenile and child support matters. From July of 1976 through April of 1980 Employee was self‑employed as an attorney in Alaska. According to a January 22, 1986 report from Jim Hoppe, vocational rehabilitation counselor with Vocational Evaluation and Rehabilitation Consultants (VERC), Employee became dissatisfied with his work as an attorney in approximately 1980 and began working for Parker Drilling Company as a roustabout.


On February 19, 1984 Employee injured his back while working as a roustabout for Parker Drilling Company. According to Faye Upchurch, Parker Drilling Company's administrative manager, Employee was earning $19.84 per hour as a roustabout in 1984. His work schedule was 12 hours a day, seven days per week for two weeks, and then he had one week off. Employee was paid overtime for hours worked over eight hours per day, five days per week. According to an August 28, 1987 Analysis, prepared by Ms. Upchurch, roustabouts were also apparently provided travel pay, at two hours per trip, for each two‑week period.


On February 24, 1984 and February 28, 1984 Employee saw Michael J. Newman, M.D., for evaluation of his back problem. Dr . Newman reported that Employee was a good candidate for surgical fusion. On March 29, 1984 Dr. Newman performed this surgery. Dr. Newman saw Employee several times thereafter. On September 21, 1984 Dr. Newman released Employee to return to work as a rout about. Employee subsequently returned to this employment.


Defendants paid Employee temporary total disability (TTD) compensation of $715.36 per week from February 20, 1984 through September 28, 1984. According to Defendants' March 9, 1984 Compensation Report these benefits were based on Employee's gross weekly earnings of $1,400.95 per week, or his gross earnings for the two years before Employee's injury of $140,094.56 divided by 100.


On July 9, 1985 Employee returned to Dr. Newman complaining of leg pain during the past few months. in his July 9, 1985 report Dr. Newman noted that Employee "is still able to play golf and seems to be getting around reasonably well but he is quite concerned that the level of pain is not acceptable." Dr. Newman was unable to diagnose Employee's problem. He ordered an EMG and myelogram test to be performed.


On August 6, 1985 Employee saw David W. Cherrie, D.C. in his August 9, 1985 report Dr. Cherrie diagnosed a "Moderate to Severe Lumbo‑Sacral sprain (Failed low‑back surgical syndrome)." He recommended that Employee not return to work for six to twelve months.


On August 30, 1985 Dr. Newman reported that Employee's EMG test was negative and that his CT scan showed an established pseudarthrosis. Dr. Newman discussed with Employee the option of living with this condition or repeating the fusion. In a report received by Northern Adjusters on September 5, 1985, Dr. Newman stated, "I don't see where chiropractic manipulation is appropriate at this junction."


Employee received numerous chiropractic treatments through Dr. Cherrie's office from August 1985 through January 1986. Dr. Cherrie did not release Employee to return to work during this period. On January 14, 1986 Dr. Cherrie prepared a physical capacities evaluation (PCE) which reflected, among other things, that Employee could sit for one hour consecutively, three hours total, in a normal work day.


On January 7, 1986 Employee met with Mr. Hoppe at VERC. In his report of January 22, 1986 Mr. Hoppe noted that Employee's "obvious transferable skills resulting from his training and experience as an attorney" were discussed. In his February 5, 1986 report Mr. Hoppe again noted, "As previously indicated, the claimant has significant transferable skills which may lead to his re‑employment. Following preliminary labor market research, I intend to develop a rehabilitation plan with vocational objectives of lawyer (DOT 110.170‑010) and hearing officer (DOT 119.170‑010)."


On February 17, 1986 Mr. Hoppe prepared a Vocational Rehabilitation Services Plan for Employee to return to work as a lawyer or hearing officers Mr. Hoppe's labor market survey reflected an open, active labor market. Entry level wages ranged from $31,000.00 to $42,000,00 per year and the possibility of earning up to $75,000.00 per year following a well‑established record of practice. on February 17, 1986 Mr. Hoppe sent a copy of this rehabilitation plan and a Letter of Agreement and Understanding to Employee.


On March 31, 1986 Mr. Hoppe reported that he had met with Employee and had discussed Employee's transferable skills. Employee stated that he had hoped to pursue a 16‑month golf club management program in San Diego, California. Employee requested vocational rehabilitation benefits to fund this rehabilitation program. Based on his discussions with Employee, Mr. Hoppe concluded that golf club management training would result in approximately the same wage‑earning capacity as reemployment as an attorney or hearing officer. Because Mr. Hoppe's vocational plan to return Employee to work as a lawyer identified a work option of a "higher order of preference," Mr. Hoppe concluded that no further vocational rehabilitation services would be provided,


Employee continued to receive chiropractic treatments through Dr. Cherrie's office from January 1986 through March 1986. Dr. Cherrie did not release Employee to return to work during this period.


On April 4, 1986 Employee saw Christopher Horton, M.D., at Defendants' request for a medical evaluation. Dr. Horton examined Employee and took x‑rays. Dr. Horton diagnosed an incomplete fusion. Dr. Horton stated that Employee should not return to work as a roughneck, and he definitely did not need further chiropractic manipulations. Dr. Horton advised Employee to return to Dr. Newman for further care. Dr. Horton stated that Employee might be able to return to work as a roughneck if he underwent successful fusion and "could certainly do sedentary work at this time."


Defendants paid Employee TTD compensation at his previously established rate of $715.36 per week, from August 6, 1985 through May 1986 and continuing.


Ms. Upchurch testified that on May 28, 1986 the hourly wages for all roustabouts working for Parker Drilling Company were reduced from $19.84 per hour to $15.00 per hour. Ms. Upchurch also testified that the work schedules for roustabouts were changed on May 28, 1986 from 12 hours per day, seven days per week, with two weeks on and one week off, to 12 hours per day, seven days per week, with two weeks on and two weeks off. Ms. Upchurch additionally testified that the number of roustabouts working for Parker Drilling Company was reduced from approximately 70 in 1984 to approximately 18 in 1986. Ms. Upchurch stated that this reduction in pay and work force was similar to action taken by other employers in the industry.


Jack Orr, administrative manager for Grace Drilling Company and an employee of Grace Drilling, Alaska United and Brinkerhoff during approximately the past twelve and one‑half years, similarly testified that at the end of 1986 the hourly wages for roustabouts working for Grace Drilling were reduced from the 1981 level of $18.00 per hour to $15.00 per hour. Mr. Orr further stated that in 1984 Grace Drilling employed 28 as roustabouts and had four roustabouts employed at present.


Finally, James Stanley, Jr., manager of personnel and safety for Alaska United Drilling since September 1987 and an employee of Alaska and Sohio during approximately the four years prior to September 1987, testified that on May 1, 1987 the hourly wages for roustabout workers was reduced from $13.93 per hour to $12.68 per hour. Mr. Stanley does not believe it is reasonable to expect these wages to increase in the future.


On June 25, 1986 Employee began receiving chiropractic treatments from Garry Shohet, D.C., in San Diego, California. Employee continued receiving these treatments regularly through at least June 1987.


On March 2, 1987 a formal rehabilitation conference was held in Anchorage, Alaska. Employee appeared with his attorney, Mr. Croft. According to the Rehabilitation Administrator's March 19, 1987 Decision and Order (D&O I) Employee requested approval of a self‑initiated rehabilitation plan to return him to work as a golf professional or manager of a golf club or golf resort. Defendants objected to Employee's plan. Defendants requested approval of Mr. Hoppe's February 17, 1986 Vocational Rehabilitation Services Plan providing for Employee's return to work as a lawyer or hearing officer.


According to D&O I, at 3, Employee testified that he was physically capable of working the field of law. Employee argued that he did not want to work in the legal profession because it made him "an emotional and phychological wreck." Employee stated the his salary as a golf pro should "be as good as those of an attorney working in Anchorage at an entry level." In particular, Employee testified that his employment opportunities were good with income potential between $35,000.00 and $50,000.00 per year.


On March 8, 1987 Employee wrote to the Rehabilitation Administrator. Employee stated that if returned to practicing law he might not be able to continue working for very long unless he had another fusion surgery. Employee also testified that his back hurt the longer he sat, and that Dr. Cherrie had recommended that he remain physically active and avoid prolonged sitting. Finally, Employee stated that his eyesight was no longer adequate for the heavy reading required in the practice of law.


The Rehabilitation Administrator subsequently issued D&O 1. The Administrator did not approve either Employee's plan or Defendants' plan. In essence, the Administrator found the evidence insufficient to support either of these plans.


On March 31, 1987 Paul Sopchak, a vocational rehabilitation counselor with VERC, performed a labor market survey for attorney and legal assistant positions in the San Diego, California area. Mr. Sopchak concluded that someone with experience would have no trouble finding employment in these fields. Mr. Sopchak found that the average salary for an individual with no experience in these fields would be between $36,000.00 and $52,000.00 per year. Salary for an attorney with four or more years experience would vary between $18,000.00 and $400,000.00 per year. Legal assistants would be paid approximately $24,000.00 per year,


On April 6, 1987 Dr. Shohet signed a PCE. Dr. Shohet stated that, "I would not be in favor of Mr. Rhoads seeking a sedentary occupation. It is my opinion that this would aggravate his condition. I would recommend an occupation that would allow him to be constantly mobile." On April 17, 1987 Dr. Shohet disapproved Mr. Sopchak's March 25, 1987 On‑Site‑Job Analysis reflecting a potential return to work for Employee as a lawyer for Farleigh and Waldock in Anchorage. The analysis reflected a requirement of a maximum of one hour consecutive sitting in a work day with a statement that "most handicaps could be worked around." Dr. Shohet stated, "I do not approve of any occupation that would consistently require more than 20‑30 minutes of consecutive sitting."


On April 14, 1987 and April 21, 1987 VERC prepared additional labor market surveys for legal assistant and attorney positions in Anchorage. These reports stated that springtime was the best time to obtain employment as a legal assistant. Salaries ranged from $20,000.00 to $45,000.00 per year depending upon experience certification etc." These reports further stated that positions were available for qualified attorneys.


On March 26, 1987 Dr. Horton approved Mr. Sopchak's March 25, 1987 job analysis for Employee to return to work as a lawyer for Farleigh and Waldock.


On April 29, 1987 Dr. Newman also approved Mr. Sopchak's March 25, 1987 On‑Site‑Job Analysis for Employee to return to work as a lawyer for Farleigh and Waldock.


On May 22, 1987 a labor market survey was performed for available work as a golf club manager or assistant manager in the San Diego, California area. The report concluded that there appeared to be employment opportunities for Employee in these fields upon completion of his retraining program in August or September of 1987, but that the job market was extremely competitive. The report stated that Employee could anticipate earnings of between $18,000.00 and $35,000.00 per year to start in these jobs with an anticipated salary of approximately $40,000.00 per year or more for work as a golf club manager after approximately one and one‑half years experience. Dr. Shohet subsequently approved an On‑Site‑Job Analysis for Employee to return to work as a golf club/course manager for the Anchorage Golf Center.


On May 26, 1987 Dr. Horton approved an On‑Site‑Job Analysis, prepared by Mr. Sopchak on March 25, 1987, for Employee to return to work as a legal assistant for Farleigh and Waldock. This analysis stated that Employee would be required to sit a maximum of 20 minutes consecutively on this job.


On June 30, 1987 the Rehabilitation Administrator issued a second Decision and Order (D&O 11) in this case. The Administrator found that Employee was "capable of pursuing vocational goals in the field of law within his physical capabilities using transferable skills without assistance provided by the employer." D&O II at 6. The Administrator rejected Employee's vocational plan of returning to work as a golf professional or in the management of golf courses and golf resorts.


On July 9, 1987 Employee filed an Application for Adjustment of Claim appealing D&O II. Employee argued that the Administrator was incorrect in determining that Employee was not entitled to rehabilitation assistance to assist him in returning to work as a golf pro or a manager of golf courses and resorts.


On August 28, 1987 Ms. Upchurch provided her analysis of wages paid ‑to roustabouts working for Parker Drilling Company following the May 28, 1986 reduction in salaries. This analysis get forth post‑May 28, 1986 average weekly wages for these employees including overtime and travel pay. On October 15, 1987 Defendants filed a petition for a determination of Employee's gross weekly earnings. Defendants argued 

that Employee's wages should be reduced which would result in a compensation rate of $460.44 per week, retroactive to May 28, 1986. Defendants based this petition on the reduction of wages paid to other roustabout employees of Parker Drilling Company as of that date and to the overall reduction in wages paid to roustabouts in Alaska from approximately May 1986 to the present.


Defendants continued to pay Employee TTD compensation at the rate of $715.36 per week from mid May 1986 through June 30, 1987. Defendants also paid Employee compensation, characterized as advanced permanent partial disability compensation, at the rate of $715.36 per week from July 1, 1987 to the present and continuing. Employee's only claim is his entitlement to additional vocational rehabilitation assistance. No claim has been raised that Employee is entitled to TTD compensation from July 1, 1987 forward.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. APPEAL OF D&O II.


The first issue we consider is Employee's appeal of the D&O II. Vocational rehabilitation assistance is provided pursuant to AS 23.30.041 which states, in pertinent part:

(c) If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury. A full evaluation shall be performed by a qualified rehabilitation professional. If, in the opinion of the qualified rehabilitation professional, the medical, physical, or emotional state of the employee precludes a full evaluation, the rehabilitation professional shall prepare a preliminary evaluation. A preliminary evaluation shall include the reasons why a full evaluation cannot be made, an opinion as to when the employee will be eligible for a full evaluation, and any information that would be included in a full evaluation that can be determined and reported by the rehabilitation professional at the time of the preliminary evaluation. if the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation. The employer shall pay the reasonable costs of an evaluation under this subsection.

(d) A full evaluation by a qualified rehabilitation professional shall include a determination whether a rehabilitation plan is necessary and shall include the following specific determinations:

(1) whether the rehabilitation plan will enable the employee to return to suitable gainful employment;

(2) whether the employee can return to suitable gainful employment without the rehabilitation plan;

(3) the cost of the rehabilitation plan, including all costs to be incurred by the employer during the rehabilitation plan, and an estimate of whether the continuing benefits and compensation due to the employee under this chapter after the conclusion of the rehabilitation plan will be more or less than the benefits and compensation payable to the employee under this chapter if a rehabilitation plan is not implemented.

(e) A rehabilitation plan may consist of any of the following however, if the employee can be restored to suitable gainful employment with rehabilitation plans of higher preference, then a rehabilitation plan of a lower preference need not be offered by the employer. The order of preference for rehabilitation plans is

(1) prosthetic devices and training that enables work at the same or similar occupation as at the time of injury;

(2) work site modification and vocational training for the same or similar occupation;

(3) on‑the‑job training for a new occupation;

(4) vocational training for a new occupation;

and

(5) academic training for a new occupation if the educational level is attainable by the employee and employment in the new occupation is believed to be available to the employee in his community at time academic training is completed.

. . . .

(i) For purposes of this section, an employee is restored to suitable gainful employment if the employee can return to (1) work at the same or similar occupation with the same employer or an employer in the same industry as the employer at the time of injury, (2i an occupation using essentially the same skills as the job at time of injury but in a different industry; (3) an occupation using different skills but using the employee's academic achievement level at the time of injury; or (4) an occupation requiring an academic achievement level that is different from that attained at the time of injury. An employee shall he returned to suitable gainful employment in the order indicated in(1) ‑ (4) of this subsection.


"Suitable gainful employment" is defined in AS 23.30.265(28) as follows:

"Suitable gainful employment" means employment that is reasonably attainable in light of the individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as possible to a renumerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury;


It is undisputed that Employee cannot return to work as a roustabout, to some modification this job, or to a similar occupation using comparable skills. Instead, the question is whether Employee has transferable skills which enable him to return to alternate suitable gainful employment without the need for vocational rehabilitation assistance. Particularly, does Employee have sufficient skills and the physical ability to return to work in the field of law without vocational rehabilitation assistance? If so, does this work constitute suitable gainful employment? If Employee is able to return to this work and the work constitutes suitable gainful employment, Employee is not entitled to vocational rehabilitation assistance under AS 23.30.041 as set forth above.


We find that the answers to these questions are yes. First, no dispute exists that Employee has an educational and employment background which reflects substantial transferable skills in the field of law. He graduated from law school in 1972 and subsequently worked for the State of Alaska and as a private attorney from 1972 to 1980. Additionally, we find the weight of the evidence supports a conclusion that Employee is physically able to return to work in the field law. Dr. Newman, who treated Employee from at least February of 1984 through August of 1985 and performed Employee's March 1984 fusion surgery, believes that Employee is physically able to return to work as an attorney. Similarly, Dr. Horton, who performed an examination in April 1986, believes Employee can return to work as an attorney or legal assistant. Finally, Employee himself has testified on at least one occasion before the Rehabilitation Administrator that he was physically capable of returning to work in the field of law, and his reason for not wanting to return to this work was not related to his workers' compensation injury. We believe that the above constitutes affirmative evidence that Employee can physically return to work in the field of law, despite his ongoing back problems.


In reaching this conclusion, we are aware that Dr. Shohet stated that he does not believe Employee can physically return to work in the field of law, but is physically capable of returning to work as a golf pro or golf club manager. We find this testimony is outweighed by that referenced above, including Employee's own statement, on at least one occassion, that he can physically do this work. We additionally find it difficult to give much credibility to testimony that Employee's physical condition in sufficiently severe to prevent him from returning to what Dr. Shohet himself characterizes as sedentary work but is not sufficiently disabling to prevent him from returning to work as a golf pro or golf club manager. While some moderate modification of Employee's work in the field of law might be required to accommodate his physical problems, we believe that these modifications are available and are not sufficiently burdensome to prevent Employee from finding work in this field altogether.


We additionally find that Dr. Cherrie has not specifically testified that Employee cannot return to work in the field of law. Though Dr. Cherrie did issue a PCE in January 1984 which restricted some of Employee's activities, we find these restrictions do not necessarily mean that Employee cannot return to work in the legal profession. To the extent that Dr. Cherrie believes Employee cannot do sedentary work, but can return to work as a golf pro or golf club manager, we have the same reservations with this testimony that we have with Dr. Shohet's testimony.


Second we, find that work in the legal field constitutes "suitable gainful employment." As stated above, the evidence is undisputed that Employee has the education and work background to return to this line of work. We further find that substantial evidence has been presented that this work will provide Employee with a renumerative occupation which as nearly as possible restores Employee to his gross weekly earnings at the time of injury. Mr. Hoppe wrote that Employee could earn between $31,000.00 and $42,000.00 per year in entry level wages in the field of law with potential earnings of up to $75,000.00 per year. Mr. Sopchak similarly states that entry level wages for an attorney would be between $36,000.00 to $52,000.00 per year. Salaries for attorneys with four years experience or more earn as much as $400,000.00 per year. Employee testified that his salary as a golf pro should be as good as that of an attorney, or between $35,000.00 to $50,000.00 per year. The may 1987 labor market survey indicated that entry level wages as a golf club manager or assistant would be between $18,000.00 and $35,000.00 per year with an anticipated salary of $40,000.00 per year after one and one‑half years of experience.


Given this evidence we find that Employee's earnings in the field of law would be approximately the same or higher than his earnings as a golf pro or golf club manager. We therefore find that insufficient evidence exists to support any contention that earnings in the legal field are not as close as possible to his earnings at time of his injury or to sums he might earn in some other employment.


In sum, we find that Employee has transferrable skills to ,return to work in the field of law, can physically perform this work, and that this field constitutes suitable gainful employment. We therefore find that the Rehabilitation Administrator was correct in rejecting Employee's claim for vocational rehabilitation assistance. We affirm the Rehabilitation Administrator's decision in D&O II.

II. PETITION FOR WAGE ADJUSTMENT


We next address Defendants' request for a gross weekly wage determination.


AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable weekly wage, (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1)The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Our Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
 See e.g., Bufton v. Conam Alaska, AWCB No. 87‑0163 (July 24, 1987); See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that "(i)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted) . See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska, 1986). By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


We have repeatedly held that the language of As 23.30.220 and the Act's scheme for computing variable benefits for different disability types requires the computation of one gross weekly earnings for the claim for all purposes. Lampman v. Qwick Const., AWCB Decision NO. 87‑0276 (November 9, 1987); Bufton v. Conam Alaska, AWCB Decision No. 87‑0163 (July 24, 1987).


Varying gross weekly earnings throughout the course of the claim would interfere with determinations made under other sections of the Act. For example, rehabilitation efforts would need constant readjustments. See AS 23.30.041(c)(d)(i); AS 23.30.265(28).


It is undisputed that Employee's historical gross weekly wages, calculated under AS 23.30.220(a)(1), is $1,400.95. We must, therefore, initially compare Employee's historical gross weekly wage with his earnings at time of his injury to determine whether the difference between these figures is substantial. In Gronroos and Brunke the court: directed us to focus on probable future earnings during the period into which the disability extends. Given the evidence available in the present case, we believe that we should consider all testimony concerning Employee's probable future earnings during the period of his temporary total disability in arriving at Employee's earnings at the time of his injury. No claim has been raised that Employee's; work as a roustabout for Parker Drilling Company would have terminated had his injury not occurred or that Employee would have secured alternative employment even in the event that there had been a reduction in wages paid to individuals working as roustabouts for Parker Drilling Company. Further, we find the evidence supports a conclusion that had Employee not been injured he would have received the same wages as other employees working for Parker Drilling Company as roustabouts from February 20, 1984 to September 28, 1984 and from August 6, 1985 to June 30, 1987. This conclusion is based on Ms. Upchurch's testimony concerning wages paid to Parker Drilling's roustabouts during this period and testimony from Mr. Orr and Mr. Stanley concerning wages paid to roustabouts in the industry in general during this period.


Given this evidence we believe we can reach a fair calculation of the actual wages Employee would have received during the period of his temporary total disability. According to Ms. Upchurch before May 28, 1986 Employee would have earned $19.84 per hour on a seven day per week, two weeks on, one week off work schedule with appropriate sums for overtime and travel pay. In particular, over the 73.47 week period from February 20, 1984 to September 28, 1984 and August 6, 1985 to May 27, 1986 Employee would have earned a total of $103,958.58 in gross wages. This sum is calculated as follows: $19.84 per hour times 40 hours per week times 34.66 weeks per year equals $27,506.18, plus $29.76 per hour overtime times 44 hours per week times 34.66 weeks per year equals $45,385.19, plus $19.84 per hour times two hours per trip times 17.33 trips per year equals $687.65; $27,506.18 plus $45,385.19 plus $687.65 equals $73,579.02 per year; divided by 52 weeks equals $1,414.98 per week; $1,414.98 per week times 73.47 weeks equals $103,958.58.


Ms. Upchurch additionally testified that from May 28, 1986 to June 30, 1987 Employee would have earned $15.00 per hour on a seven days per week, two weeks on, two weeks of f work schedule with appropriate sums for overtime and travel pay. in particular, over the 56.86 week period from May 28, 1986 to June 30, 1986 Employee would have earned a total of $4S,630.15 in gross wages. This sum is calculated as follows: $15.00 per hour times 40 hours per week times 26 weeks per year equals $15,600.00, plus $22.50 per hour times 44 hours per week times 26 weeks per year equals $25,740.00, plus $15.00 per hour times two hours per trip times 13 trips per year equals $390.00; $15,600.00 plus $25,740.00 plus $390.00 equals $41,730.00 per year; $41,730,00 per year divided by 52 weeks equals $802.50 per week; $802.50 per week times 56.86 weeks equals $45,630.15.


In total, therefore, Employee would have received $149,588.73 during his period of TTD from February 20, 1984 to June 30, 1986 or $1,147.77 per week for this 130.33 week period.


We find that a substantial disparity does exist between Employee's historical gross weekly earnings of $1,400.95 per week and his actual earnings during the period of his TTD, of $1,147.77. Considering the nature of Employee's work and work history, we find that it is likely that Employee would have earned $1,147.77 per week, on an average, over the period of his temporary total disability. We therefore find that Employee's gross weekly earnings under AS 23.30.220 should properly be calculated at $1,147.77 per week rather than $1,400.95 per week calculated utilizing his historical earnings. we therefore grant Defendants' motion for a reduction in Employee's compensation rate by reducing the gross weekly earning utilized in calculating this compensation rate from $1,400.95 per week to $1,147.77 per week. Pursuant to AS 23.30.155(j) we authorize Defendants to withhold up to 20% out of each unpaid installment of compensation to compensate for any overpayment which may have occurred to date.

ORDER

1. The Rehabilitation Administrator's June 30, 1987 Decision and Order is affirmed.


2. Defendants' petition for a reduction in Employee's compensation rate is granted. Defendants' shall pay further compensation based on gross weekly earnings of $1,147.77 per week and may withhold up to 20% out of each unpaid installment of   compensation for any overpayment of compensation which may have occurred to date.


Dated at Anchorage, Alaska, this 14th day of April, 1988.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ Thatcher R. Beebe
Thatcher R. Beebe, Designated Chairman

/s/ Mary A. Pierce
Mary A Pierce, Member

TRB/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of James L. Rhoads, employee/applicant; v. Parker Drilling Company, employer; and Travelers Insurance Company, insurer/defendants; Case No. 401787; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of April, 1988.

Ginny Lyman

Clerk

SNO

� The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar. Pre�1983 subsection 220(2) and post�1983 subsection 220(a)(1) are both premised on the worker's historical earnings. Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.








