ALASKA WORKERS' COMPENSATION BOARDRIVATE 

P.O. Box 1149 Juneau, Alaska 99802
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)
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)



)

On April 15, 1988 we heard the request of VECO and The Home insurance Company (Petitioners) for a continuance of the parties' hearing set for April 26, 1988 in Anchorage, Alaska. Employee was not present but was represented by attorney Mike Jensen. Other attorneys who participated at the hearing were Marilyn Kamm for Home Insurance, Phillip Eide for VECO as self‑insured, and Robin Gabbert for Danes and Industrial Indemnity. Attorney Clay Young submitted a notice of non‑opposition to the petition for continuance. After listening to the parties arguments we orally granted the petitioners' request for a continuance, and under AS 23.30.095(e) we ordered Employee to submit to a medical examination with Michael James, M.D., on April 20, 1988.


In addition, we ordered petitioners to pay Employee temporary total disability (TTD) benefits until we hold a hearing in this matter. In making this latter order, we relied primarily on Employee's attorney's representation that there were prior board decision in which we had ordered employers to pay TTD benefits during the continuance of a case. Employee's attorney pointed to a Thomas Knowles decision and stated that we "did order the employer to pay compensation benefits during the continuance." The attorney was mistaken. The applicable case, Knowles v. Northwest Technical Services, Inc., AWCB No. 86‑0206 (August 8, 1986) made no such order. In Knowles, we denied the petitioner's request to join another party, and denied its request for a continuance. However, we added that if the petitioner elected "to advance compensation benefits under a reservation of rights so the . . . hearing can be continued . . . this will be permissible." Knowles at 4. We made no specific order to pay benefits.


Under AS 44.62,540 we now reconsider that portion of our oral order regarding payment of benefits during the continuance we granted. We find we have no statutory authority or other precedent to order petitioner here to pay Employee TTD benefits during the continuance. Accordingly, we modify our April 15, 1988 oral decision as follows. We grant petitioners' request for a continuance. Employer is not required to pay TTD benefits. However, we note that in a March 11, 1988 pre‑hearing, Home Insurance agreed to pay TTD benefits (under a reservation of rights) from March 30, 1988 to April 27, 1988, and they should fulfill that agreement.


in addition, we hereby set this matter for a hearing on May 25, 1988. If any employer or insurer requests a continuance of this May 25, 1988 hearing, we may grant such a continuance if the requesting party elects to pay Employee TTD benefits under a reservation of rights.


Finally, in accordance with our oral order, we order Employee to attend the April 20, 1988 medical examination with Dr. James.

ORDER
1. This written order supersedes our April 15, 1988 oral order.

2. Petitioners' request for a continuance is granted This matter is set for hearing on May 25, 1988.

3. Employee shall attend the April 20, 1988 medical examination by Michael James, M.D.

4. Employer is not required to pay Employee compensation benefits during the continuance, except as agreed at the March 11, 1988 pre‑hearing.


Dated at Anchorage, Alaska, this 19th day of April, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald Scott, Member

/s/John Creed
John Creed, Member

MRT/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the interlocutory Decision and Order in the matter of Donald M. Wolfer, employee/respondent; v. VECO, Inc., employer; and Home Insurance Company, insurer/petitioners; and Tikigaq Construction, Inc., employer; and Alaska Insurance Guaranty Assn.., Insurer; and VECO, Inc. (Self‑Insured), employer; and Danes General Contractors, employer; and Industrial indemnity, insurer/respondents. Case Nos. 101733 & 502101; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of April 1988.
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