ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

W. AUSTIN CHEEKS,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No.
330016



)
AWCB Decision No. 88-0091


v.
)



)
Filed with AWCB Anchorage

WISMER AND BECKER/G.S.,
)
April 20, 1988

ATKINSON, J/V,
)



)


Employer,
)



)


and
)



)

WAUSAU INSURANCE COMPANIES,
)



)


Insurer,
)


Defendants.
)



)


We originally heard this claim for disability compensation, medical benefits and attorney's fees on August 30, 1984. The employee was represented by attorney Joseph Kalamarides and the defendants were represented by attorney Michael Geraghty.


On December 17, 1984, we issued a decision and order (D&O) which denied the employee's claim for a cervical condition on the basis that "We find employee failed to present sufficient evidence to establish a prima facie case, and therefore failed to raise the presumption of compensability." (D&O at 9). It was undisputed that employee did suffer a low‑back injury in the course and scope of employment. We incorporated this D&O by reference, and reference should be made to it for a complete statement of the facts in this case. This D&O was appealed to the Superior Court and affirmed by the Honorable Elaine M. Andrews, Superior Court Judge Pro Tem, on March 28, 1986. Subsequently this decision was appealed to the Supreme Court.


In its opinion of September 11, 1987, the court stated:

In our view the Board erred in its determination that Cheeks had not established a "Preliminary link" between his claimed disability and his employment. Our review of the record persuades us that Cheeks has produced some evidence that the claim arose out of his employment as a pipe fitter for Wismer & Becker, when he slipped and fell on October 8, 1983, while attempting to loosen a frozen pipe. Cheeks' own testimony, corroborated in part by that of his partner Ray Nickels and his roommate Norman Pawlek, together with Dr. Coulter's, testimony, constitutes some evidence that Cheeks' neck injury resulted from that slip and fall. As we noted in Fox? it is not necessary that the claimant present substantial evidence that his employment was a substantial cause of his disability in order to establish the preliminary link necessary for the presumption of compensability. See 718 P.2d at 984. Here Cheeks introduced efficient evidence that his injury occurred in the course of his employment and thus established the requisite preliminary link.

Our holding an this issue requires us to remand the matter to the Superior Court for remand to the Board to determine whether Wismer & Becker has overcome the presumption of compensability by coming forward with substantial evidence that the injury was not work related. In the event the Board determines that the presumption of compensability has been successfully rebutted, the Board must then determine whether Cheeks has proved all the elements of his claim by a preponderance of the evidence. (Footnotes omitted).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

On March 31, 1988, we heard oral argument on this matter and, at its conclusion, the record was closed.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court: explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. That is, "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a

belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


After reviewing all the evidence, we find that the defendants produced substantial evidence that the employee's neck injury was not work‑related by eliminating all reasonable possibilities of such a relationship. This finding is based on the following specific facts: 1) Nickel, the person working with the employee‑ at the time of the alleged injury, did not remember Cheeks falling against something or failing down on his back when the wrench slipped; 2) Wilcox, the paramedic who examined and treated the employee shortly after the October 8, 1983, testified the injury related to him by Cheeks was in the nature of a back sprain; 3) the employee's work diary states for October 8, 1983 incident: "Hurt back again using 36" pipe wrench breaking 1" air line at about 10:00 a.m.‑12:30 p.m. Back very bad cannot walk." The diary does not mention or refer to neck or arm pain; 4) Pawlek, the employee's roommate, stated that Cheeks complained of low back pain and not neck pain after the October 8, 1983 incident; 5) Cheeks worked without apparent difficulty from the October 8 to October 30, 1983 when he was laid off for lack of materials; 6) Cheeks was not diagnosed as having cervical problems until after the car accident on November 7, 1983; 7) while the employee was in the hospital between November 12 and November 17, 1983 and evaluated by Dr. Lehman, Fu and Newman for a probable cervical sprain, lumbar sprain, lumbar radiculitis and possible pseudo arthritis, he never once mentioned the work‑related incident of October 8, 1983; 8) the records and testimony of the various doctors, including Dr. Coulter, revealed that neck discomfort and radicular pain referable to the alleged work incident in October of 1983 did not actually come to light until January of 1984; 9) in a statement made to the car insurance adjuster on November 11, 1983, which thoroughly covered his work injuries since 1976, Cheeks made no reference to the alleged work injury on October 8, 19837 and 10) the employee testified that he was very conscious of his physical condition, very adept at distinguishing pain between his upper cervical region and his lower back, understood the difference between the two and did not confuse them or mix them " terms of describing them.


Based on these facts, we find it impossible to believe that had Cheeks injured his neck on October 8, 1983 to the extent that he could not even raise a cup of coffee to his lips, he would have sought medical treatment or at least mentioned it before January 18, 1984--some 14 weeks and 5 days later.


The employee argues that because of significant factual similarities, this case must be controlled by Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980) and Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).


In Kessick, we found that because the employee exaggerated his claim to his treating physician, the physician's diagnosis and treatment were based on that exaggeration and because there were no objective findings that the disability was work‑related, the defendants had come forth with substantial evidence that the disability was not work‑related. The Supreme Court reversed this decision and stated at page 758:

The Board's decision to disregard Dr. Lindig's uncontradicted testimony is inconsistent with the general principle that any doubts concerning inconclusive medical testimony are to be resolved in favor of the claimant. . . . Where there is a conflict in testimony, it is undeniably the province of the Board and not this court to decide who to believe and who to distrust. . . . But, as in Turner, that is not the situation presented by the case at bar. The only medical testimony presented to the Board, that of Dr. Lindig, was that Kessick was still temporarily disabled. Although the credibility of Dr. Lindig's diagnosis was questioned by the Board, no contradictory medical evidence was presented. Given this lack of other competent medical evidence, the state of Dr. Lindig's testimony was at worst, inconclusive. Id. Any doubts regarding this testimony should therefore have been resolved in Kessick's favor.

(Citations and footnotes omitted).


When similar facts once again presented themselves in Rawls, the Supreme Court stated at 1190:

Where medical testimony is given by a single doctor and other competent evidence is not presented to the Board, testimony is considered, at worst, inconclusive. [citations omitted.] Therefore any doubts which arise concerning such testimony are to be resolved in the claimant's favor. This general principle was violated by the Board in Kessick when the Board chose to disregard the only medical testimony presented to it based on the belief that Mr. Kessick had exaggerated his claim. Similarly, in the present case, the Board's decision to disregard the only medical testimony presented to it because it found difficulty in believing Mr. Rawls violates this general principle.


For the reasons stated below, we distinguish these cases from the one at bar.


In Rawls, one of the factors we relied on in finding that there was substantial evidence to rebut the presumption of compensability was that the treating physician's testimony was based on untrustworthy information supplied by the employee. The Court stated "[T]he Board's decision to disregard the only medical testimony presented to it because it found difficulty in believing Mr. Rawls violates this general principle." [any doubts which arise concerning such testimony are to be resolved in the claimant's favor]. (Rawls 686 at 1190). (Emphasis added).


As noted previously, the Court in Kessick stated at page 758.

Although the credibility of Dr. Lindig's diagnosis was questioned by the Board, no contradictory Medical evidence was presented. Given this lack of other competent medical evidence, the state of Dr. Lindig's testimony was, at worst, inconclusive.

(Emphasis added).


It is apparent from the Court's language in both of these cases that it felt that the physicians' opinions had some probative value even though we discounted them somewhat by considering the employee's untrustworthy or exaggerated testimony. The essential distinction between Rawls and Kessick and this case is that here we did not have difficulty in believing the doctor's opinion nor did we merely question it. We found Dr. Coulter opinion totally lacking in probative value because it was exclusively based on Cheek's fabricated history of how and when the injury occurred. As we noted at page 11 of the D&O:

When Dr. Coulter clearly predicates his opinion on the history given him by Employee, and the Board finds that history to he a fabrication, it does not violate general principles not to resolve "any doubts which arise" concerning Dr. Coulter's opinion in Employee's favor.


Having completely disregarded Dr. Coulter's opinion, we must next decide whether there is other substantial evidence that Cheek's neck condition is not work‑related.


As noted in page 10 of our previous D&O, in discussing Rawls we stated:

The Court went on to state that even had we been free to disregard the only medical testimony, "the decision to do so would not imbue the record with substantial evidence" to overcome the presumption of compensability. The Court cited Employers commercial Union Co. vs. Libor, 536 P.2d 129 (Alaska 1975) and quoted from the discussion of Libor in Fireman's Fund Insurance Cos. vs. Gomes, 544 P.2d 1013 (Alaska 1976) at 1017: "The mere inability to state that the disability was work‑related did not constitute substantial evidence [that it was not]" Rawls at 1190. The Court went on to say,

Finally, the lack of objective signs of an injury in and of itself does not preclude the existence of such an injury. We conclude that the evidence in the record does not equal the substantial evidence which is necessary to overcome the presumption of compensability [citations omitted]."

(Id., at 1191).


Similarly, at page 758 of Kessick we stated:  "Nor does the lack of objective signs of an injury in and of itself preclude the existence of such an injury."


Again referring to our prior D&O, we stated at page 11:

Moreover, Dr. Coulter's testimony is not the sole medical testimony in the record. Dr. Fu denied Employee reported a work accident to him (Fu, Depo. p. 5, 7, 25); denied Employee reported neurological symptoms, such as radicular pain, numbness, or tingling Fu, Depo. p. 4); and related Employee's cervical injury to the auto accident. Dr. Lehman found no neurological damage which would reflect possible cervical nerve root injury when he examined Employee about a week after the auto accident (Lehman, Depo. p. 6). Dr. Lehman denied Employee reported a work accident in October 1983 (Lehman, Depo. p.7) or radicular symptoms (Lehman, Depo. p. 8) , although he asked Employee if he had such symptoms (Lehman, Depo. p. 15) . Dr. Lehman related the cervical injury to the auto accident (Lehman, Depo. p. 14).

Based on this evidence, we conclude that there is other substantial medical evidence that the employee's cervical condition was not result from the work incident which occurred on October 8, 1983.


In addition to this other medical evidence, it should also be noted that Nickel, working at the employee's side on October 8, 1983, did not see him fall against something or fall down; Wilcox examined Cheeks and felt he had only strained his back, Cheek's diary made no mention of a neck injury; and Pawlek, the employee's roommate, only heard him complain about low back pain. Cheek's was able to immediately return to work and continued to work 23 days before being laid off for non‑medical reasons. A work‑related connection was not alleged until 103 days after the injury allegedly occurred.


Having determined that the defendants have presented substantial evidence that Cheeks' neck problems were not work‑related, the presumption of compensability drops out and the employee must prove all elements of his claim by a preponderance of the evidence. Based on the facts as determined above, we find that the employee has not proven all elements of his claim. Accordingly, we conclude that the employee's claim for disability compensation, medical benefits and attorney's fees must be denied and dismissed.

ORDER
1. The employee's claim for disability compensation is denied and dismissed.

2. The employee's claim for medical benefits is denied and dismissed.

3. The employee's claim for attorney's fees is denied and dismissed.


Dated at Anchorage, Alaska, this 20th day of April 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott,‑Member

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of , employee/applicant; v. , employer; and . insurer/defendants; Case No.; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of April, 1988.

Janet Carricaburu
Clerk

SNO

