ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

THEODORE JETTE,
)



)


Employee
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 504030



)
AWCB Decision No. 88-0093


v.
)



)
Filed with AWCB Anchorage

STATE OF ALASKA,
)
April 21, 1988

(self‑insured)

)



)


Employer,
)


Defendant.
)



)


This matter, before us on the employee's petition, involves an appeal of the Vocational Rehabilitation Administrator's December 24, 1987 Decision and Order. The employee, represented by attorney Michael J. Jensen, seeks to appeal the decision, The employer, represented by attorney James M. Bendell, contends the appeal is untimely. The parties agreed to consideration of that issue based on the written record and briefs submitted by April 11, 1988. We closed the record on April 14, 1988, the next time we met following receipt of the employer's brief filed on April 13, 1988.

ISSUES

Was the employee's appeal timely filed or, if not, should we exercise our discretion to extend the time period through the January 7, 1988 filing date.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As 23.30.041 provides for the resolution of certain vocational rehabilitation disputes by the Vocational Rehabilitation Administrator. it also provides an avenue for administrative appeal of an Administrator's Decision and Order. "Within 10 days of the rehabilitation administrator's decision any party may seek review of the decision by requesting a hearing [by the Alaska Workers' Compensation Board] in accordance with AS 23.30.110.” AS 23.30.041(f)


8 AAC 45.063 provides:

a) In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated period of time begins to run is not to be included. The last day of the period is included, unless it is a Saturday, Sunday, or a legal holiday, in which case the period runs 'until the end of the next day which is neither a Saturday, Sunday nor a holiday.

b) Upon petition by a party and for good cause, the board will, in its discretion, extend any time period prescribed by this chapter.


The Administrator issued her Decision and Order on December 24, 1987 and mailed copies to the parties on that date. Under AS 23.30.041(f) and 8 AAC 45.063(a), either party had 10 days from December 25, 1987 to request a review hearing. Since the tenth day fell on a Sunday (January 3, 1988), the last day to file a timely request  for review expired at the end of business on JANUARY 4, 1988. The Employee filed his request on January 7, 1988. We find, therefore, that the employee's request for review of the Administrator's December 24, 1987 Decision and order was not timely filed.


The employee seeks, in the alternative, that we exercise our discretion to extend the time period for filing the review request. An affidavit of counsel submitted by the employee asserted the copy of the Administrator's Decision and Order reached the employee's attorney's office on December 28, 1987. r, During the period from December 24, 1987 through January 4, 1988 the employee's attorney's offices were open only three and one half days. The employee's attorney's vacation took him outside the state from December 25, 1987 through January 7, 1988. The employer argues simply that AS 23.30.041 indicates a 10 ‑ day period without regard to "clerical difficulties."


We are not persuaded that absence from offices for vacation is good cause for an after‑the‑fact extension of the time period, as opposed to an extension request submitted in anticipation of such a conflict. However, under 8 AAC 45.063(a), we already disregard the date of filing, and the final day when it falls on a weekend or holiday, in computing statutory time periods. Consequently, we do not accept the employer's argument that the 10 ‑ day time limit cannot be extended under any circumstances. we find that the 11 ‑ day period during which the employee could timely request a review included six days of weekends and holidays. We find those circumstances constitute good cause for extending the time period. We therefore exercise our discretion and extend the period for filing a request for board review. We extend the period by three days concluding it at the end of business January 7, 1988.

ORDER


The employee's request for an extension of time to file a request for review is granted. The period is extended through the end of business on January 7, 1988.


Dated at Anchorage, Alaska, this 21st day of April 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

PFL/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board. and unless Proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Theodore Jette, employee/applicant, v. State of Alaska (self‑insured), employer/defendant; and Case No. 504030; dated and filed in the office of the Alaska workers' Compensation Board in Anchorage, Alaska, this 21st day of April , 1988.

Cynthia Lloyd
Clerk

SNO
� Ironically, the employer's brief protesting the untimeliness of the employee's appeal was itself two days late. We elected to consider the brief nonetheless.





� We believe the express 10 � day provision of AS 23.30.041(f) clearly differentiates the time for seeking Board review of the Administrator's decisions from the 30 � day period during which a compensation order may be appealed to the Superior Court under AS 23.30.125. We therefore reject the employee's argument that AS 23.30.125 should control.








