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A formal rehabilitation conference was held on December 10, 1987 in Anchorage, Alaska. The employee was present and represented by attorney Gil Johnson; the employer was represented by attorney Patricia L. Zobel.


On January 7, 1988, the Acting Rehabilitation Administrator (ARA) issued a decision and order which held (1) employee has been adequately retrained as a paralegal assistant, and no further vocational rehabilitation services were necessary; and (2) there was a labor market for paralegal in the Anchorage area.


On April 13, 1988, we heard the employees appeal from the ARA's decision and order of January 7, 1988. The record closed at the conclusion of the hearing.


While originally both of the ARA's determinations were appealed, counsel stipulated at the hearing that the only question before us is whether Eriksson has been adequately retrained as a paralegal assistant.


The record reflects that after being awarded his full disability retirement from the Anchorage Police Department on June 5, 1985, the employee's rehabilitation case was referred to Neil Bennett of Comprehensive Rehabilitation Services (CRS) on June 14, 1985. Bennett testified that between June 14, 1985 and October 30, 1985, he studied the aptitude and interest tests previously administered to the employee and started conducting preliminary vocational research in the areas of claims adjusting, paralegal, medical and dental lab technician, pharmacist assistant, computer operator, and computer maintenance technician and any other additional vocational areas identified by Eriksson.


Bennett stated that between October 30 and November 30, 1985, his research showed that, except for paralegal work, the occupations which the employee showed interest in were not feasible in terms of the amount of education and training involved, physical capabilities required, and availability of work once the retraining was concluded. He reported that all during this period, as well as during the initial stage, he and Eriksson reviewed and discussed the various occupational opportunities extensively.


In his progress report of December 2, 1985, Bennett stated:

Research conducted in the area of Paralegal revealed that Mr. Eriksson might be more suited to this occupation. Contact with several law firms and an Assistant Instructor in the Paralegal courses at the University of Alaska indicate that this occupation requires a person with good organizational skills and logical thought processes, good verbal and written communication skills, good research and personal interview skills. This profession calls for people to work closely with an attorney on a "long range supervision' basis, assisting throughout the entirety of each case. It was estimated that many law firms would find Mr. Eriksson's interviewing skills and experience and his knowledge of the Alaska Statutes worthwhile enough to develop an on‑the‑job training program. it was also recommended that he attend classes through the University of Alaska in the Justice Department specifically for Paralegal preparation. The average salary range was estimated to be from $2200 to $3600 per month plus benefits and an opportunity for continued growth. The labor market was considered to be very active continuing in an increasing need for Paralegal Assistants.

Also in this report, Bennett noted that "Mr. Eriksson agreed that the activities of a Paralegal sounded intriguing, the training options acceptable."


Vocational exploration continued, according to Bennett, until January 27, 1986 when a rehabilitation plan for a paralegal assistant was drawn up. This plan involved three separate components:

Training:
January 1986-May 1986 (To include two courses at the University of Alaska: Justice 3754, Litigation; Justice 256, Legal Analysis and Writing.)


August 1986-December 1986 (To include two courses at the University of Alaska: Justice 331, Business Law and Justice 215, Paralegal studies.)

On-The-Job Training
May 1986-August 1986


January 1987-March 1987

Placement:
January 1987-May 1987


This plan was reviewed and signed by both the employee and his attorney in February 1986.


In his progress report of February 12, 1986, Bennett reported that he went through the enrollment progress with the employee at the University of Alaska and found Eriksson cooperative and excited about returning to the classroom.


The record shows that when Eriksson finished the first stage of his course work in May of 1986, he received a B in both Litigation and Legal Research and Analysis. Bennett's progress report of May 28, 1986 indicates that while the employee felt that his instructors had in some way discriminated against him due to his outspoken expression of ideas and opinions, he continued to feel he had benefited educationally from the courses and had no regrets with regard to his participation.


On July 11, 1986, Eriksson and his attorney signed an on‑the‑job training (OJT) agreement with the State of Alaska, Office of the Attorney General. As to how this OJT program would assist the employee in acquiring the skills of a paralegal, the agreement stated that he would be involved in scheduling depositions, preparing and coordinating witnesses and exhibits, handling discovery requests, assisting in the preparation of and assisting the criminal non‑support attorney in investigations of cases. This program was to take six hours of Eriksson's time daily, five days a week and last until September when he was to return to school.

Bennett's progress report of September 5, 1986 stated:

A conference was held between this counselor, Ms. Dianne Olsen, and Mr. Eriksson on 9/3/86, in order to review Mr. Eriksson's participation in the on‑the‑job training rehabilitation plan. This evaluation is enclosed for review, however, in general it appears Mr. Eriksson is working at a consistently above average and excellent level in overall participation in this training plan. Ms. Olsen notes that Mr. Eriksson is a very eager trainee and has learned to complete some tasks well enough to do so independently, such as interviewing witnesses, outlining police reports, reviewing case files, and drafting motions. Ms. Olsen notes that Mr. Eriksson has completed several specific research projects for her and other attorneys that have been extremely well done.

Ms. Olsen notes that Mr. Eriksson is acquiring and retaining a great deal of new, difficult and complex information, without the benefit of previous experience, knowledge or education. She commended Mr. Eriksson's performance in this area and stated she had no doubts that he would continue to perform at an accelerated rate. Ms. Olsen noted that Mr. Eriksson's main liability at this point in order to become more competitive would to be to acquire additional written communication skills suggesting an English composition class. This was discussed in the conference and agreed that: Mr. Eriksson could eventually benefit from this class, but that at this point acquiring more information and simply becoming more exposed to the writing styles required would suffice.

. . . .

Overall, there appear to be no overt problems with this on‑the‑job training plan. Mr. Eriksson remains extremely enthusiastic with regards to the helpfulness of the entire office staff, and the exposure he is getting to many different work experiences. Ms. Olsen indicates that Mr. Eriksson's participation is excellent to date, that the staff is coming to rely on Mr. Eriksson's services and working well with him. . . .


This report also stated that while attending his classes at the University of Alaska, Eriksson would continue to work three hours a day, three days a week with the Attorney General's Office.


From communications he had with the employee in September of 1986, Bennett made the following statement in his status report of September 29, 1986:

Mr. Eriksson is currently participating in his on‑the‑job training rehabilitation plan. He is suffering from a great deal of stress that he feels is placed upon him externally by the worker's compensation system in the current handling of his claim. Mr. Eriksson appears to be internalizing some of this stress in a manner that is diminishing his ability to retain his enthusiasm for the OJT and may diminish his ability to gain as much from it as he might educationally, and potential skills acquired. This counselor will continue to monitor Mr. Eriksson's progress, encouraging him to participate as fully as possible. It is however, the recommendation of this counselor that his permanent partial disability settlement issue be resolved so that Mr. Eriksson once again focus entirely upon his involvement in the on‑the‑job training plan.


In his report of November 4, 1986, Bennett noted that Eriksson expressed some frustration with the limitations of his duties with the Attorney General's Office.

On November 23, 1986, Bennett wrote to Dianne Olsen, the employee's overall supervisor at the Attorney General's Office and asked her to consider widening his exposure to projects with greater responsibility and longer term involvement.


The record reflects, that on December 10, 1986, Eriksson, Bennett and Pat Kennedy, the assistant attorney general who was the employee's direct supervisor, met to review the progress evaluation which had been performed by Olsen. In Olsen's evaluation she had rated Eriksson as excellent in works well with others, works well with clientele/customers, accepts criticism, motivation, attitude, dress and personality and above average in ability to work independently, follows directions, adaptable to changes/needs of business, speed in learning and retains new information and skills. The employee received no marks at average or below. In order to be more competitive, Olsen stated that the employee needed only to polish up the skills he had already acquired and acquire the skills of establishing time‑lines, establishing priorities of tasks to be accomplished and conducting follow‑up.


In his progress report of February 2, 1987, Bennett indicated that as of January 12, 1987 Eriksson had spent considerable time reflecting on his paralegal training and wondered where it would lead him in the future. Bennett stated: "He indicated that his paralegal experiences with the Attorney General, while extremely worthwhile and educational, were much more office oriented and involved than he had anticipated." On January 21, 1987, a meeting was held between Eriksson, Bennett and Chancy Croft, the employee's new attorney since October 30, 1986. Bennett reports: "At that meeting Mr. Eriksson indicated his desires to Mr. Croft to conclude his on‑the‑job training with the Attorney General at this time. Mr. Eriksson stated he felt he was going to be as employable and trained as he was ever going to be and didn't view two additional months as a necessity." On January 20, 1987, Bennett started investigating the current employability of the employee given his completion of his university justice courses and participation in six months of on‑the‑job training. He reported on February 2, 1987:

In the contacts to date, all firms indicated that the primary requisite was general understanding of the legal system and the functions of a paralegal and work experience in the field. Consequently it was felt that: the training, both educational and on‑the‑job, received to date would make Mr. Eriksson a competitive applicant for entry level employment opportunities as they arise.

With regard to his work at the Attorney General's office, Bennett contacted Olsen on January 28, 1987. He made the following entry in his February 2, 1987 progress report:

Ms. Olsen indicated that Mr. Eriksson was currently working on a class Action Law Suit with another attorney. She stated that he was involved in the organization of some 400 defendants, analyzing their testimony and determining the availability and the appropriateness of their continued involvement in the law suit. Ms. Olsen stated this project involved a great deal of complex litigation with many procedural steps that needed to be closely followed in order to determine the outcome of the action. Ms. Olsen stated that should Mr. Eriksson come back, even for a short period of time, that they could utilize him and he could continue to improve his skills. She anticipated he could become involved with termination of Parental Rights Actions, which is a long‑term project but he could work on as much as possible. she stated this would be very significant work for Mr. Eriksson and provide him with additional skills and knowledge. She stated that if he were going to be involved for a greater length of time, he could take over an entire guardianship case independently, thus acquiring much more independent working skills. Overall, Ms. Olsen stated that whatever Mr. Eriksson chose to do, their office could accommodate his skills and talents productively.

Finally, Bennett noted that the University of Alaska advised him that it could not issue a certificate for the course work done by Eriksson. However, the Dean of the University had written a letter to the employee regarding his course work and Michael Reese, Interim Instructor for the program indicated that this statement was tantamount to certification.


Bennett's progress report of February 27, 1987 reflects that Eriksson had returned to work at the Attorney General's Office on February 16, 1987 after recovering from an appendectomy and continued to be involved on a productive level as he had been in the past.


In his progress report of March 27, 1987, Bennett reported that an evaluation conference was held on March 26, 1987. As a result of this conference, Bennett wrote:

This evaluation took place as scheduled with Mr. Eriksson and Ms. Olsen present. In general, both Mr. Eriksson and Ms. Olsen expressed great pleasure and satisfaction with the program of the on the job training and their own and each other's supportive involvement. Ms. Olsen, upon review of the Vocational Rehabilitation Services Plan, stated that as much as had been practically possible, as defined by the case work available for Mr. Eriksson's participation, the goals of the Vocational Rehabilitation Services Plan had been met.

Ms. Olsen provided a work evaluation in regard to Mr. Eriksson which had been completed by Elizabeth Kennedy, an attorney with whom Mr. Eriksson had been most involved. Ms. Kennedy rated Mr. Eriksson excellent in all areas identified on the evaluation form. It is specifically noted that Mr. Eriksson is able to work well with clientele and customers, with a comment that some of the "clients" are in f act: opposition counsel and person. It was clarified that Mr. Eriksson was able to work well with both cooperative and uncooperative clients. It is noted that Mr. Eriksson performed a variety of duties and tasks specific to the paralegal in the Office of the Attorney General, however in regard to whether the worker is competitive for a similar position in the labor market, Ms. Kennedy and Ms. Olsen point out that if a position with similar duties were available in the private sector, Mr. Eriksson would be most qualified; they state that he has acquired the necessary knowledge and demonstrated an ability to adapt to specific situations that they estimate he would be employable in a general sense as a paralegal.

In comparison with the work evaluation form completed on 12/10/86, it is noted that Mr. Eriksson has improved from above average to excellent in the areas of his ability to work independently, following directions, demonstrating adaptability to changes of needs, speed in learning, and retaining new information and skills. In addition, the skills which were identified by Ms. Olsen as needed to become competitive on December of 1986, have been accomplished at the date of this evaluation. It was identified that Mr. Eriksson's writing skills may be an area that would merit further ongoing development.

Bennett concluded at this point that the employee had successfully completed job training and that job placement assistance was the next step. This assistance, however, was postponed for 30 days in order to allow the employee to settle his workers' compensation claim.


In a labor market survey issued by Bennett on April 27, 1987, he arrived at the following conclusion as it pertains to Eriksson's employability:

A comparison of Mr. Eriksson's previous employment as a law enforcement officer for the Municipality of Anchorage, his completion of a twelve month Vocational Rehabilitation Services Plan combining on‑the‑job training with the Office of the Attorney General and completion of University of Alaska School of Justice Paralegal course work would appear to make Mr. Eriksson competitively employable in the City of Anchorage as a Paralegal Assistant.


In his next progress report of July 23 1987, Bennett stated that Eriksson was still not involved in a job placement effort in anticipation of a settlement of his claim. Apparently, at that time, the employee voiced some misgivings about being a paralegal assistant because Bennett wrote:

It is this counselor's assessment that Mr. Eriksson is making a sweeping generalization in regard to the work of the Paralegal on the basis of very limited exposure to the duties of a Paralegal in the Human Services Division of the Office of the Attorney General. This counselor has attempted to counsel with Mr. Eriksson in this regard, however unsuccessfully. It is this counselor's opinion that should Mr. Eriksson become employed in another employment setting, he may be imminently satisfied with the duties which are assigned to him, perhaps even find them to provide him the same degree of satisfaction as his prior duties as a Police Officer.


At the hearing, Bennett testified that considering Eriksson's interests; physical capacities, possible high earnings, transferrable skills and the growth potential of the occupation, he still feels that retraining him as a paralegal assistant was appropriate. He stated that the employee understood the plan from the outset and thought it the best. Bennett said that he never pressured Eriksson to sign the plan and he never threatened the employee that compensation benefits would be terminated if he failed to comply further with the plan. He acknowledged that the employee's original attorney signed the plan a couple of days before the employee did but the plan had been thoroughly discussed with Eriksson and he had given his approval.


Eriksson testified that he was never really enthused about becoming a paralegal assistant and he told this to Bennett on numerous occasions before he ever signed the plan. He stated that Bennett assured him that paralegals were like police officers because they did investigations, worked outside and were otherwise involved in interesting matters. The employee also reported that because his attorney had signed the plan before it was submitted to him, he felt pushed into signing it. He testified that after working with the Attorney General's Office for three months he felt that working as a paralegal would not be for him because it was too office oriented. Eriksson said he kept working, however, after being assured by Bennett that things would get better. He further stated that when he continued to express his discontent with paralegal work, Bennett explained that if he stopped he would be called uncooperative, and his worker's compensation benefits would be terminated.


The employee also testified that he hardly learned anything while working for the Attorney General's Office. He stated that all he did was review case files, organize files, call witnesses for information, schedule appointments for attorneys, gather information and fill out forms and file papers with the court. He did not feel that doing this work qualified him as a "skilled" paralegal assistant. Eriksson voiced serious concern over the fact that after completing his course work at the 'University of Alaska he did not receive a certificate. He felt that the dean's letter of completion was a joke and he felt betrayed and mislead. The employee stated that his only knowledge of paralegal work was from his experience with the Attorney General's office and he never sought the advice of an attorney or other paralegals.


Natalie Collins, a paralegal assistant with two and one half years of experience, testified that most of her knowledge came from working and not from law courses. She also stated that a "certificate" is not only unnecessary to work as a paralegal in Alaska but extremely rare. Finally, Collins testified that besides drafting affidavits, interrogatories and other documents, she handles investigations, talks with doctors and other expert witnesses and researches medical issues.

FINDING OF FACTS AND CONCLUSIONS OF LAW

The employee's only contention is that because he was inadequately retrained as a paralegal assistant he is precluded from suitable, gainful employment and, therefore, he is entitled to further rehabilitation services.


AS 23.30.265(28) defines "suitable, gainful employment as:

Employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury. and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to his average weekly wage as determined at the time of injury.


From a review of all the evidence, we conclude that Eriksson has been adequately retrained as a paralegal assistant and, therefore, his claim for further retraining must be denied.


The record reflects that more than enough time and consideration was given both by the employee and Bennett in developing a rehabilitation plan. Bennett testified, and his reports show, that between June of 1985 and January of 1986 he reviewed Eriksson's aptitude and interest tests, discussed at length the pros and cons of various occupations with the employee, conducted vocational research and contacted a number of law firms and the instructor of paralegal courses at the Univeristy of Alaska regarding the feasibility of such a program for the employee.


While Eriksson claims that he felt pushed into signing the paralegal rehabilitation agreement not only because of Bennett's prodding but because his attorney signed the agreement before he did, we find little to support this assertion. In his report of December 2, 1985, Bennett stated that Eriksson thought the "paralegal program sounded intriguing and the training options acceptable." This statement was not refuted by the employee. with regard to the contention that he felt pressured into signing the agreement because his attorney had already signed it, we find that considering the amount of time and effort expended in developing the plan, Eriksson was more than sufficiently aware of its provisions to act independently without his attorney.


Next, the employee argues that while the plan provided him with paralegal experiences, it did not make him a skilled paralegal capable of being employed. Again we disagree.


The record first reflects that the defendant provided Eriksson with eight months of academic training at the University of Alaska's School of Justice. During this time he took courses in litigation, legal analysis, and writing business law and paralegal studies. While the employee may have felt discriminated against by some of his professors because of his police background, it apparently did not deter him from achieving high marks and being well thought of by his instructors. Eriksson even told Bennett that he benefitted educationally from the courses and had no regrets in participating in them.

Based on these facts, we find that the employee was afforded a good academic background for future paralegal work.


Second, the record shows that Eriksson was provided with the opportunity to work in a paralegal capacity for approximately eight months in the Attorney General's Office. While the employee feels that he did very little during this on‑the‑job training period to qualify him as a "skilled" paralegal, the evidence shows that the contrary is true. After his first three months of training, Olsen, his overall supervisor at the Attorney General's office, reported that he had learned how to interview witnesses, outline police reports, review case files, draft motions and do some legal research. to only was Eriksson being exposed to various aspects of  his paralegal work during the period, but supervisors felt he was consistently working at above average and excellent levels. When the employee voiced some concern and frustration about the program at this time, Bennett asked Olsen if he could be exposed to projects with greater responsibility and longer term involvement. It appears that accommodations were made pursuant to this request.


The evidence shows that when the employee was evaluated again in December of 1986, his supervisor thought his progress had continued to be excellent. In fact, in all areas graded, Eriksson received "excellent" marks.


While the employee started complaining about the on‑the‑job training again in January of 1987, it appears that this had very little to do with how he was being trained and the potential for eventually being employed as a paralegal. instead, his concerns seemed to center in whether the paralegal program was "for him" any longer. While we can understand that Eriksson or any employee in a retraining program might have doubts or frustrations, such reactions are not relevant to this discussion because we are concerned only with whether he was adequately retrained. Also, along these lines, it should be noted that by January 21, 1987, when Eriksson met with Bennett and Croft, he advised them that he was going to conclude his work with the Attorney General's Office because he felt as employable and trained as he was ever going to get.


Bennett's progress reports of February 2 and 27, 1987 indicate that the employee continued to improve as a paralegal for the Attorney General's office and even took on the added responsibility of working on a class action suit involving some 400 defendants.


The record shows that it was at this point that Eriksson felt that he would be severely handicapped in finding work because he found out that he would not receive a certificates from the University of Alaska's School of Justice to show that he was a paralegal. While we understand the employee's disappointment in this regard, we find that he was unjustified in believing that he was unemployable without the certificate for several reasons. First, the dean wrote a letter on his behalf stating that he had indeed completed the School of Justice courses and Michael Reese, Interim Instructor for the school, stated that this letter was tantamount to a certificate. Next, Collins testified that certification was extremely rare in this state and not needed for employment. Third, the record indicates that the personnel department at the Attorney General's Office felt that with his education and on‑the‑job training, the employee would not: need a certificate to qualify him for employment.


From a review of Eriksson's on‑the‑job training evaluation of March 26, 1987, we find that he had been educated and trained sufficiently to be employable as a paralegal. in this evaluation it revealed that Eriksson's supervisors felt he rated 'excellent" in all areas of endeavor and had acquired the necessary knowledge and demonstrated an ability to be employable in both the governmental and private sectors. Olsen believed that all of the goals of the paralegal plan had been met. Bennett concurred in this assessment.


Based on these facts, we conclude that an appropriate rehabilitation plan was established and entered into by the parties, and the major goals of this plan were accomplished. Accordingly, we conclude that the defendant has provided Eriksson with suitable gainful employment pursuant to As 23.30.265(28) and his claim for further rehabilitation services must be denied.

ORDER

The employee's claim for further vocational rehabilitation services is denied and dismissed.


Dated at Anchorage, Alaska, this 29th day of April 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ John L. Creed
John L. Creed, Member

/s/ Donald R. Scott
Donald R. Scott, Member

REM/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Curtis Eriksson, employee/applicant; v. Municipality of Anchorage, employer; self‑insured; Case No. 318713; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of April, 1988.
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