ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

MICHAEL KOWALSKI,
)



)


Employee,
)
DECISION AND ORDER


Respondent,
)
AWCB Case No. 723343



)
AWCB Decision No. 88-0108


v.
)



)
Filed with AWCB Anchorage

SEA STAR STEVEDORING,
)
April 29, 1988



)


Employer,
)



)


and
)



)

CLAIMS MANAGEMENT SERVICES,
)



)


Insurer,
)


Petitioners.
)



)


The parties submitted this petition for dismissal for decision in Anchorage, Alaska, based on the written record and written arguments. Attorney James E. Hutchins represents Petitioners. Attorney Geoffrey Y. Parker represents Employee. The record closed on March 30, 1988, our first meeting date after receipt of the final brief.

ISSUE

May the Alaska Workers' Compensation Act be extended to cover an injury which occurred over navigable waters while Employee was engaged in maritime duties?

FACTS

The parties stipulated to the following facts for the briefing of this jurisdictional issue only:

1. Michael Kowalski accepted a call to work as a lonshoreman for Sea Star stevedoring. His general duty was to work on the "car gang." The primary duty of the car gang is to drive vehicles on and off TOTE vessels. Specifically, the car gang's job is simply to get in the vehicle and drive it off the ship to a staging area at the docks and to reload any vehicle which is bound for Tacoma, Washington.

2. A secondary duty of the car gang crew is to unlash any lashings that have been missed by the lashing crew. The lashing crew is primarily responsible for unlashing the lashings that hold the vehicle. The reason that little of this is done by the car gang crew, and instead the work is organized to be done by the lashing crew, is that if the car gang engages in substantial amounts of unlashing, they will soil the interior of the vehicles.

3. The injury of May 3, 1987 occurred when Mr. Kowalski was unlashing a car that was to be off-loaded [from a vessel docked at the Port of Anchorage]. There was one piece of lashing gear that had been missed by the lashing crew that was still attached from the right front undercarriage to the deck of the ship. In order to reach the hook in the auto undercarriage he was required to kneel and reach two to three feet under the car and work the hook loose from its slot in the auto chassis. He was on his knees, rested his right hand on the front bumper and reached under with his left hand. The hook was slightly bound into the slot and had to be dislodged with some amount of force. He felt heat between his shoulder blades and a deep painful twinge. The shortness of breath he had experienced earlier at the 4/28/87 injury became very pronounced and was accompanied by dizziness. He succeeded in removing the lashing hook and drove the car to the transit yard, and went to locate the dispatcher to secure a replacement.

4. A majority of his time on May 34d was spent off the boat unloading or loading vehicles or in a shuttle van waiting to be returned to the vessel. He was on the vessel less than 15 minutes during the four hours, or so, that he worked that day. As Mr. Kowalski recalls, the car gang call out was at 7:00 a.m. and was expected to require up to eight hours to complete.

(Stipulation of Facts.)


The injury was reported to the Federal Office of Workers' Compensation Programs, and Employee received compensation and medical benefits under the United States Longshore and Harbor Workers' Compensation Act (LHWCA), 33 U.S.C. §901 et seq. (Employer's Motion to Dismiss at 3 and Exhibit A.) Nonetheless, contending that jurisdiction of the LHWCA and the Alaska Act is concurrent in his case, Employee filed an application for benefits under the Alaska Act. Petitioners then petitioned for dismissal on the ground that federal jurisdiction is exclusive.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Article III, Section 2, of the United States Constitution provides: "The judicial power [of the federal government] shall extend to all cases . . . of admiralty and maritime jurisdiction." This constitutional grant of jurisdiction to the federal courts is original and exclusive. 28 U.S.C. §1333.


In Anderson v. Alaska Packers Association, 635 P.2d 1182 (Alaska 1981), the Alaska Supreme Court set forth the development of the law of compensation for employees injured in maritime employment by quoting extensively from Sun Ship Inc. v. Pennsylvania, 447 U.S. 715 (1980). In Sun Ship a unanimous Court stated:

The evolution of the law of compensation for workers injured in maritime precincts is familiar. In 1917, Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917), declared that States were constitutionally barred from applying their compensation systems to maritime injuries, and thus intefering with overriding federal policy of a uniform maritime law. Subsequent decisions invalidated congressional efforts to delegate compensatory authority to the States within this national maritime sphere. At the same time, the Court began to narrow the Jensen doctrine by identifying circumstances in which the subject of litigation might be maritime yet "local in character," and thus amenable to relief under state law. And, in 1927, Congress was finally successful in extending a measure of protection to marine workers excluded by Jensen by enacting a federal compensation law--the Longshoreman's and Harbor Workers' Compensation Act, 33 U.S.C. §901 et seq. That statute provided, in pertinent part, that "[c]ompensation shall be payable [for an injury] . . . occurring upon the navigable waters of the United States . . . if recovery . . . through workmen's compensation proceedings may not validly be provided by State law."

Sun Ship, 446 U.S. at 717 (citations omitted).


In Sun Ship the Court explained the "jurisdictional spheres" under the LHWCA:

At the furthest extreme, Jensen commanded that nonlocal maritime injuries fall under the LHWCA. "Maritime but local" injuries "upon the navigable waters of the United States," 33 U.S.C. §903(a), could be compensated under the LHWCA or under state law. And injuries suffered beyond navigable waters--albeit within the range of federal admiralty jurisdiction--were remediable only under state law.

Sun Ship, 446 U.S. at 719 (citations omitted).


In Anderson the Alaska Supreme Court went on to state:

The use of the term "sphere," as opposed to a term denoting precise boundaries between federal and state jurisdiction, was appropriate because, as the court recognized, "the boundary at which state remedies gave way to federal remedies was far from obvious in individual cases." Id. at 718. The difficulties led the court to establish "a regime of concurrent jurisdiction," id., in the "twilight zone" between federal and state compensation programs.

Anderson, 635 P.2d at 1185.


In 1972 Congress amended the LHWCA. The amendment established two tests for federal jurisdiction: 1) the "situs test," which provides that the injury must occur on navigable waters, but also expands "navigable waters" to include adjoining landward areas of maritime employment; and 2) the "status test," which defines the types of maritime employment, including lonshoring, covered. The purpose of the 1972 amendments to the LHWCA was to extend federal, not state, coverage. Williams v. Director, OWCP, 825 F.2d 246, 247 (9th Cir. 1987). Employees traditionally covered by the LHWCA remain covered after the 1972 amendments. Director, OWCP v. Perini North River Association, 459 U.S. 297, 322-24 (1983). The Court further stated: "Sun Ship held that with respect to land-based injuries, 'the . . . extension of federal jurisdiction supplements, rather than supplants, state compensation law.'" Id. at 323 (emphasis added.)


The employee in Anderson was a seaman engaged in fishing upon the navigable waters about one mile from the Alaska coast. The court noted that the high court had not created a twilight zone between the state acts and traditional seaman's remedies although the commentators had recommended that seamen should be entitled to the benefits of a twilight zone theory of jurisdiction. Id. The court declined to determine whether there was a twilight zone between seamen's remedies and the workers' compensation system because it found Anderson's employment in "clear daylight." Id.


After making this finding the court stated:

As noted, the twilight zone was created because of the difficulty encountered in determining when an injury was of a "maritime but local" nature. The cases in the area of local concern centered around activities with a close connection to the land, and not on persons engaged in traditional maritime occupations and tasks.

. . . .

Where the facts . . . show a claimant engaged in wholly maritime work, the courts have declined to lengthen the shadow of the twilight zone, and have remitted the claimants to their federal remedies.

Id. at 1185-86 (citations omitted).


In his treatise on workers' compensation law Professor Larson examines the development of the twilight zone doctrine and the growth of state/federal concurrent jurisdiction at length. Professor Larson concludes the federal courts would be unlikely to strike down state awards for injuries during shiploading. 4A. Larson The Law of Workmen's Compensation §89.52 at 16-332 (1987). However, he also states: "Of course, even under the twilight zone doctrine there will be cases falling outside the twilight zone, as when the claimant is clearly a maritime worker and is injured over indisputably navigable waters." Id. at §89.72 at 16-353.


Longshoring work is maritime employment. Jensen, 244 &.S. at 217. "The unloading of a ship is not a matter of purely local concern as we have often pointed out." Employer's Liability Assurance Corp. v. Cook, 281 U.S. 233, 236 (1930).


In this case Employee was engaged in longshoring work, an indisputably maritime employment, over navigable waters at the time of his injury. As the Alaska Supreme Court found in Anderson that the injury to a seaman injured on the navigable though Alaska territorial waters was exclusively within federal jurisdiction, so we find that the injury to Employee, a longshoreman who was injured on the navigable though Alaska territorial waters, is exclusively within federal jurisdiction.

ORDER

Employer's petition to dismiss Employee's claim for benefits under the Alaska Workers' Compensation Act is granted.


Dated at Anchorage, Alaska, this 29th day of April, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/Jan Hansen
Jan Hansen, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

/jlh/sno

If compensation payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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