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)



)


On November 17, 1987 the employee petitioned a second time for modification of our February 25, 1987 decision and order in this matter. The employee is represented by attorney Joseph Paskvan. Arctic Slope/Wright Schuchart and Wausau (Arctic Slope) is represented by attorney James Hutchins. Attorney Dennis Cook represents Holaday Parks and Industrial Indemnity (Holaday Parks) . Depositions were taken and briefs were filed and the record closed when we next met on April 9, 1988 after all documents had been filed. We have decided this petition on the record before us.


On March 17, 1987 the employee, through his previous attorney Michael Stepovich, had petitioned us for reconsideration of our February 25, 1987 decision and order. The employee argued that we had made a mistake in our determination of fact by placing more weight on the medical evidence presented from Kurt Merkel, M.D., than the evidence presented from Ronald Martino, M.D. Dr. Martino's testimony indicated the employee's claim for compensation benefits related to his neck condition might be compensable; Dr. Merkel's testimony indicated the claim was not compensable. We reviewed the record and on June 9, 1987, we denied the petition for reconsideration based on our conclusion that we had not erred by placing more weight on Dr. Merkel's medical evidence and conclusions than those of Dr. Martino.


In his petition for modification, the employee again argues that there exists a mistake in our determination of fact and relies on Dr. Merkel's February 17, 1988 deposition wherein he states that he has changed his mind regarding his earlier medical conclusion in this case. The respondents oppose the employee's petition for modification.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our authority to review and modify a matter is contained in AS 23.30.130 and 8 AAC 45.150.


AS 23.30.130(a) provides in pertinent part:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. In accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.

(Emphasis added.)


8 AAC 45.150(f) states: "In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence."


The Alaska Supreme Court has addressed the scope of the Board's authority in a modification proceeding. See Interior Paint Company v. Rodgers, 522 P.2d 164 (Alaska 1974). In Rodgers, supra, our Supreme Court incorporated the language employed by the United States Supreme Court in O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971), when interpreting an analogous provision in the Longshoremen's and Harborworker's Act. The Alaska Supreme Court stated in Rodgers, supra, at 168:

The plain import of this amendment [adding "mistake in a determination of fact' as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact, whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.


In our June 9, 1987 Decision denying reconsideration we declined to review any medical or other evidence which had not been admitted into the record on or before January 6, 1987, the date of the employee's hearing.


The employee has now participated with the respondents in the taking of depositions in order to cross examine the doctors who have supplied additional evidence. We now review the additional evidence, not to allow "a back‑door route to retrying the case," but to determine whether wholly new evidence exists to support a correction of a mistake of fact. Rogers, supra, at 168, 169.


First, as to the additional evidence regarding Holaday Parks, we believe it supports our earlier decisions and that no modification is appropriate. Dr. Merkel testified that the three weeks the employee worked for Holaday Parks were not a substantial factor in aggravating his preexisting condition:

I don't think we can put a number on it, but I think it'd be pretty small in comparison to the overall, but I think you'd have to say that it was some, although it might be very, very minor.

(Merkel Depo., p. 31). Later he testified:

I guess on his three weeks of work there at Holaday Parks he didn't complain of any sudden increase in his pain, so I don't think there was any one episode there, but on the other hand, we do have to admit from. the record that after three weeks there he was experiencing some increased upper extremity symptoms. So again, I guess if I ever looked back on my own records, I'd have to say it aggravated it. Now whether that's a significant aggravation or not, again, it would be my opinion that it'd be a very minor, that this was probably going to happen anyway, but. . .

Question: That was my sort of ultimate question is that you're not able to say with any degree of medical certainty that was a significant factor in his ultimate need to have this surgery a year later?

Answer: No, not in my opinion.

Question: Would you be able to say how the aggravation that probably occurred at Holaday Parks was a significant factor in the acute symptoms that he was experiencing for some time after that employment?

Answer: . . . Obviously, he's got to move his hands more, there is going to be more traction of the nerve roots across the disc, and that probably, like I said, caused the acute numbness and tingling. However I think that you'd expect that to resolve. I think what eventually happened all goes back to 1983, and that was probably a temporary aggravation of the condition that was going to progress anyway, let's put it that way.

(Id. at 39‑40).


Based on the additional medical evidence presented, including the testimony of Dr. Merkel, we find no reason to modify our previous decision regarding Holaday Parks. As to whether to modify our decisions regarding Arctic Slope, we first review our earlier decision.


In our February 25, 1987 Decision and Order at page 10, we found the employee's cervical condition was not related to his employment and that Arctic slope was only responsible for the employee's left hip/groin strain which we found had healed by August 1984. We stated:

Based upon a careful review of all the testimony and medical evidence on record, we find that Employee's cervical symptoms‑‑his stiff neck and tingling, occasionally numb arm‑‑are unrelated to his injuries suffered during his Arctic Slope employment...We find that the only injury Employee suffered at Arctic Slope was the left hip/groin strain.


We now turn to the new testimony from Dr. Merkel. Dr. Merkel, who originally could find nothing wrong with the employee, performed surgery on the employee's neck in July, 1987 and now relates the neck condition directly to the employee's October 15, 1983 injury. (Id. at 12). He explains his change of opinion as follows

Q. Within the reasonable degree of medical certainty, do you attribute Mr. Pulley's lower extremity symptoms with his upper extremity condition that you operated on in July of '87?

A. Well, I'll be honest with you, it'd be ‑‑ You know, I was fooled to begin with, you know, so were the guys in Seattle, in my opinion. And ‑‑ So after the surgery when his groin pain resolved so well ' I looked up a few things. And one thing I went through is a book that's fairly familiar to orthopedic surgeons. It's a four‑volume series on surgery of the musculoskeletal system. And if you look at volume II, section four, page 26, 1 just looked it up last night, again, it says that, you know, a central herniated disc compresses the anterior part of the spinal cord, and because of that, frequently, people will have pain in their lower extremities without showing much problem with their arms. And as the condition progresses, it frequently goes from simple pain in the legs to, later, reflex changes in the legs, and then later on as the disc gets worse and worse and compresses more and more, it begins to show more of the upper extremity changes that we would expect. In other words, there's more compression, laterally, on the nerve roots. So I think that's what happened to Mr. Pulley, and to occur over a f our‑year period, also, is not all that unusual. People frequently will have a disc that just gets gradually worse over a number of years and their symptoms will just gradually get worse. So in my opinion, after operating on the disc, seeing the result we've had, and the progression of the symptoms, and then going back and looking at it, I think it all fits to me.

(Id. at 10‑11).


Dr. Martino has consistently stated that the employee's lower extremity symptoms were possibly related to his cervical condition. Dr. Merkel had discussed the possibility with him and testified about the conversation as follows:

. . .I asked him [Dr. Martino], also, prior to the surgery whether or not he thought some of this groin pain could come from that [the herniated disc]. He felt that it was certainly, definitely a possibility that since it was a centrally herniated disc that was pressing more on the spinal cord than laterally on the nerve roots as they came out, that his groin pain would be very consistent with it, although, he didn't want to lay any bets as to whether or not you'd get complete relief of your pain after the surgery.

. . .And after the surgery, again, I asked him and he said, well, you know, with that kind of response after the surgery ‑‑ I mean, the‑re's no question that he thought it was. And I think at that time of surgery, the disc was, like I said, herniated right down the midline pressing primarily on the spinal cords and causing some secondary compression on the nerve roots, and I think that could explain the fact why he was having groin pain before the upper extremity pain.

(Id. at 9 ‑ 10).


Dr. Martino has also testified that he believes the employee's October 1983 injury was a substantial factor in his current cervical condition. (Martino Depo., pp. 26 ‑ 27).


Based on our review of the new medical evidence before us, we believe that Arctic Slope is responsible for the employee's ongoing neck condition. Accordingly, as it relates to Arctic Slope, the employee's petition for modification of our February 25, 1987 decision and order is granted. A hearing shall be set on the first available hearing date to determine the benefits to which the employee is entitled.

ORDER


The employee's petition for modification of our February 25, 1988 decision based on new medical evidence is granted with regard to Arctic Slope; the petition with respect to Holaday Parks is denied and dismissed.


DATED at Fairbanks, Alaska, this 29th day of April, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/di

If compensation payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter Of Edgar Pulley, employee, v. Arctic Slope/Wright Schuchart, employer and Wausau Insurance Company, insurer, and Holaday Parks, employer, and Industrial indemnity, insurer; Case Nos. 330356 and 532684 dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks Alaska this 29th day of April, 1988.
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