ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

ERNEST SYLVA,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 531719



)
AWCB Decision No. 888-0110


v.
)



)
Filed with AWCB Anchorage

MUNICIPALITY OF ANCHORAGE
)
April 29, 1988

(Self Insured)

)



)


Employer,
)


Defendant.
)



)


we heard this claim for temporary total disability (TTD) and temporary partial disability (TPD) benefits, medical costs and attorney's fees and costs in Anchorage, Alaska on March 30, 1988. Employee was present and represented by attorney Thomas Melaney. Employer was represented by attorney Patricia Zobel. We closed the record when the hearing concluded.

ISSUES
1. Is Employee entitled to TTD or TPD benefits from July 8, 1987 and continuing?

2. Is Employee entitled to continuing treatment from Samuel Schurig, D.O.?

3. Was a recently completed MRI (magnetic resonance image) necessary for the process of Employee's recovery?

FACTUAL SUMMARY

It is undisputed that on December 19, 1985 Employee was driving a city bus which rear‑ended a car on a mid‑town Anchorage street. The next day, he went to Gene Kremer, D.C., and complained of upper back and neck pain. As a result of this accident, Employee received TTD benefits periodically from December 20, 1985 to July 5, 1987.


Dr. Kremer diagnosed cervical and thoracic Strait, subluxation, and treated Employee with chiropractic adjustments, mechanical traction, diathermy and cryotherapy. He released Employee for work on December 26, 1985. However, in early January 1986 Employee returned to Dr. Kremer complaining of low back pain. Dr. Kremer told Employee to stop working and he treated Employee 21 times from January 2, 1986 to February 6, 1986. Dr. Kremer then diagnosed lumbar facet syndrome and referred Employee to Richard McEvoy for a second opinion.


Dr. McEvoy x‑rayed Employee's back and found some disc narrowing at: L5‑S1. The doctor diagnosed low back pain syndrome with no evidence of nerve entrapment, and he prescribed exercises, physical therapy and Flexural. In his February 19, 1986 report Dr. McEvoy also noted that "an MRI might be indicated" if Employee's symptoms continued.


Dr. McEvoy examined Employee on April 17, 1986, found Employee's lumbar spine range, sensation and other factors were normal, and released Employee to work. The doctor also stated: "I am not really sure of the etiology of his back pain but he doesn't have objective evidence that can prevent him from working. Recommendations: He may return to work, if he is unhappy with this I suggest that he see another doctor for a second opinion." (McEvoy April 13, 1986 report).


Employee continued to get treatments from Dr. Kremer. In addition, he was referred to Morris Horning, M.D., at Employer's request. Dr. Horning first examined Employee on July 29, 1986, and he continued to treat Employee until December 1, 1987. in his written report, Dr. Horning pointed out that Employee had also rear‑ended a car while driving bus on June 10, 1985. The doctor asserted that Employee's low back pain was an aggravation of the June 1985 injury. Dr. Horning diagnosed "soft tissue injury with no evidence of frank disc disease or radiculopathy." (Horning July 29, 1986 report).


Dr. Horning suggested that Employee remain off work an additional three weeks, and he recommended that Employee again participate in "vigorous" physical therapy to rebuild strength and flexibility. Dr. Horning added that "given the absence of physical findings, at the end of these three weeks, I have suggested to [Employee] that he needs to return to work as there is no evidence to support further time loss." (Id.) at 3). The doctor concluded further diagnostic studies were unnecessary, but he might consider doing an MRI if Employee's problem "lingers" and "interferes with work." (Id.).


Dr. Horning released Employee for work on August 27, 1986. Employee did not seek medical treatment again until he returned to Dr. Kremer on December 16, 1986. At that time he complained of constant low back pain which increased for the previous two weeks. Dr. Kremer provided chiropractic adjustments and diathermy and released Employee to work on December 30, 1986.


Employee worked until March 14, 1987 when he again returned to Dr. Kremer, this time complaining of low back pain, neck tension and headaches from driving bus on rough streets. Dr. Kremer encouraged Employee to transfer from a bus driver position to a job which would be less traumatic on Employee's back. Employee did not treat with Dr. Kremer after March 14, 1987.


Employee also returned to Dr. Horning on March 26, 1987. Dr. Horning's examination was 'essentially within normal limits." (Horning March 26, 1987 report). Dr. Horning prescribed Darvocet, Sinequan and Zantac. Subsequently, Dr. Horning again recommended exercise and physical therapy.


Employee received TTD benefits from March 17, 1987 to July 5, 1987. During this period, two "B‑200" studies were conducted on Employee. In his recent deposition, Dr. Horning discussed the B‑200:

Q. Would you explain to us just briefly what the B‑200 is and why it would be used?

A. Yes, the B‑200 is one of two or three or four devices available to us today that were not available just a couple of years ago for gaining an objective assessment of back function in regard to range of motion and strength ‑‑ strength, both isometric and isotonic or dynamic, if you will ‑and because of the high reliability and reproducibility of such tests they also can give an assessment of effort, because if somebody tries hard they'll have consistent effort, that is, their outcome will be quite reproducible, and if they don't try hard it will be quite variable.

(Horning Dep. at 6‑7).


Dr. Horning explained the results of Employee's B‑200 studies:

A. I believe that's right. I think he had the B‑200 and it was inconsistent and so we asked him to do it again, and it remained inconsistent.

Q: All right. Can you tell us what this tells you as a physician in interpreting those results?

A: Yes. In f act, I might comment that the test, the B‑200 test, was interpreted by my partner in the office, Dr. Michael James, in order to be sure that there's no preconceived bias on the part of the interpreter, and what Dr. James thought was that the level of consistency was poor enough that it demonstrated what we would call symptom magnification, which isn't to say that there's necessarily no pathology, but rather to say that the amount of abnormality shown is not consistent with physiological principles. In a layman's term, one might say that the person's faking it. I think that's too blunt to be really accurate. But it does mean that the amount of abnormality shown is not consistent with the amount of physical pathology present.

(Id. at 7‑8).


On June 15, 1987 Dr. Horning completed a physical capacities evaluation, indicating Employee could sit up to 8 hours in a workday with maximum consecutive sitting time of one hour. In his June 15 chart notes, Dr. Horning recognized that Employee may have pain but there are no objective findings to support the pain. Dr. Horning released Employee to work on June 29, 1987. Dr. Horning described Employee as "rather enthusiastic" about returning to his old job. Employee received unemployment insurance benefits from August 1987 through January 1988.


Dr. Horning last examined Employee on December 1, 1987. Dr. Horning stated:

At this point his complaints are quite similar though have become somewhat more generalized with pain extending from headache, intra scapular and shoulder pain and low back pain extending down his legs to the soles of his feet. He also notes that he has a stiff back and shoulders and stiffness in the left knee caused the knee to "give out' last week and he fell down.

He further noted that his examination of Employee that day was "totally without objective findings.' He added that Employee had a "false giving away."
 (Id. at 2). Dr. Horning diagnosed a low back soft tissue injury "with muscle contraction pain phenomenon and considerable symptom magnification syndrome." He prescribed Sinequan (an antidepressant) and suggested 'doing an MRI," an EMG and blood work. (Id.).


Employee next received medical treatment from Samuel Schurig, D.O., beginning December 22, 1987 and continuing. Dr. Schurig described Employee's complaints as back and left hip pain radiating down Employee's left side and neck pain radiating from the back to the front of the head. (Schurig Dep. at 6 and Schurig January 25, 1988 letter).
 Dr. Schurig stated Employee's neurological examination was "pretty normal" except for a slightly positive left straight leg raising test. (Schurig Dep. at 7). Dr. Schurig diagnosed myofascial pain syndrome.


He recommended and eventually had an MRI done. in addition, Dr. Schurig prescribed Aventyl (an anti‑depressant) to increase Employee's tolerance to pain. He subsequently prescribed Soma, Tylenol III and Flexural. The doctor also prescribed "soft: tissue therapy,' osteopathic manipulative therapy, and an exercise program. He asserted that Employee "should not be a bus driver or heavy equipment driver," and should find sedentary work. (Schurig Dep. at 15).


Dr. Schurig gives Employee osteopathic manipulation every two weeks. (Id. at 20). He indicated the manipulations were not: helping Employee. (Id. at 25). He also performs soft tissue (therapy) or myotherapy. Dr. Schurig does not expect Employee's condition to improve. The doctor stated he would next try physical therapy on Employee. (Id. at 25). He concluded Employee's main limiting problem is his pain. (Id. at 26).


Dr. Horning discussed the effect of pain on disability during questioning at his March 1988 deposition by Employee's attorney:

Q. Now, my question to you is kind of a philosophical question. Is there ever a point in your diagnostic process where objective findings rule out the existence of any disability, yet you still feel compelled, or could feel compelled in a certain instance, to find the person disabled because of subjective findings?

A. I'm not sure I've got that. I think I know Let me answer. If I'm not‑‑

Q. Okay.

A. ‑‑ hitting the target let me know. There are many times when our diagnostic acumen is not adequate to say that the person has no pain, because a person can have pain and we're just not astute enough to pick it up. One of the big benefits actually with the objective testing of the back, the B‑200 in this case, is that one can at least say that the level of functioning is less than is possible, so that the person could readily perform at a higher level than they are in everyday life as demonstrated on the testing. So that one can come up with the fact that there I s no awful pathology. it doesn't mean there's no pathology at all, but that whatever pathology is there is probably not awful. And then secondly that they could perform at a higher level than they are. So, really, that's the extent that we can go, I think, at this date.

Q. Okay. Now, again regarding Mr. Sylva specifically, if he went back to work after you released him in June of 1987 and said that the pain was intolerable because of the seat conditions, what would be your likely conclusion then?

A: Again, assuming no objective findings, I think I'd be perhaps disinclined to accept that at face value, in that with no objective findings, nothing changed, my sense would be that the level of pathology wouldn't support the level of pain that would make it impossible to work, that, again, I wouldn't deny that he had pain and I couldn't measure exactly how much, but one would expect somebody, if they're going to be unable to do that kind of employment, would have something to show for it. So, in the absence of objective findings, I would accept that pain existed but not to a level that would prevent employment in this capacity.

Q. The condition of the buses notwithstanding?

A. That's correct. Actually, the condition of the bus is a concern to me more in terms of long‑term consequences rather than what's going to happen this week or next month.

(Horning Dep. at 21‑22).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. DISABILITY

We first determine whether Employee was disabled anytime since July 8, 1987.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality,' AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as he healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work) Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 30 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


After Employee's December 1985 accident, he initially complained of, and was treated for upper back and neck pain. These symptoms resolved within two weeks, and Employee then complained almost exclusively of low back pain from early January 1986 until March of 1987 when he also complained to Dr. Kremer and Dr. Horning of neck pain and headaches. He subsequently complained of low back and stomach pain (for ulcers) until December 1987 when more generalized pain occurred. At the hearing, Employee complained of low back, neck, groin and hip pain, and he testified he suffered constant headaches and low back pain since shortly after the accident. Employee also asserted he was willing to try work, and he enjoyed his job.


However, we find a preponderance of all the evidence in the record shows Employee has not been disabled since July 5, 1987. Employee has been provided substantial medical treatment for a seemingly minor injury with no objective findings. We realize that pain alone may disable a worker, but we do not believe that to be the case here. To support our conclusion, we rely primarily on Dr. Horning, who observed, tested and treated Employee periodically for more than a year.
 We, agree with Dr. Horning that Employee has magnified his symptoms. Accordingly, Employee's claim for TTD and TPD benefits is denied and dismissed.

II. MEDICAL TREATMENT

We next determined 1) whether Employer should be required to pay for continuing care by Dr. Schurig; and 2) whether the MRI recently completed was medically necessary.


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. 'if the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983),‑ See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weingberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


Dr. Schurig has treated Employee since late December 1987. Dr. Schurig has tried manipulation and soft tissue therapy, and he admitted neither treatment is helping Employee's condition. (Schurig Dep. at 25). Now he advocates physical therapy which Employee has been through at least twice before for this injury. Even so, Dr. Schurig has doubts that physical therapy or any treatment will help Employee. (Id).


Employee testified in his deposition that since treating with Dr. Schurig, he did not feel the pain as much as before. when asked if the osteopathic manipulation was helping, Employee replied: "Well, that, maybe a portion of the medication." (Employee Dep. at 26). At hearing, Employee stated his pain relief from Dr. Schurig's treatment, including recent injections, "does not last long." Dr. Horning asserted in his deposition that osteopathic or chiropractic manipulation would offer short‑term benefit but no cure or assistance in long‑term pain management.


AS 23.30.095(a) states in part: "When medical care is required, the injured employee may designate a licensed physician inside the state to render the care except in cases where, in the judgment of the board, care or treatment or both can best be administered by the selection of another physician." In this case, we question whether any medical care from any physician is still required. Employee suffered a minor back injury and has consequently received substantial medical care. Although the medical care appeared to be reasonable, and the medical records state employee's condition improved, Employee asserts the treatments did not help much and his symptoms have worsened and spread to other areas of his body for no apparent reason. These symptoms simply do not square up with the minor injury and resulting treatment he has received. Moreover, we are concerned about Employee's constant consumption, for more than two years, of multiple medications for this injury.


Based upon the nature of Employee's minor injury, and the subsequent medical treatment he has received (for more than two years), we find little if any need for further medical treatment, barring a major change in Employee's condition. If more treatment is sought, it should be focused and limited to the immediate problem (the work‑related injury).


Furthermore, in our judgment any further medical care can best be administered by the selection of a physician (preferably a medical doctor) other than Dr. Schurig. We find that Dr. Schurig's osteopathic treatment is in essence a duplication of the care provided by the chiropractors and medical doctors during the first two years following Employee's injury. we believe it is not in Employee's best interest to continue on and on with treatment which (he claims) is not improving his condition. We find such duplicative efforts two year following Employee's injury only fosters a continuing dependency on the treatment and the workers' compensation system. We conclude further treatment by Dr. Schurig after the date of this decision, is no longer required or warranted.


Finally, we must determine whether Employer must: pay for the MRI which was done recently. We find that both doctors McEvoy and Horning indicated an MRI may eventually be warranted. Although Dr. Horning stated the MRI Could be "over‑interpreted," neither he nor any other physician has contended an MRI is unnecessary. (Horning Dep. at 27). We find that the MRI was valid. Accordingly, Employer shall pay for the MRI.

ORDER
1. Employee's claim for TTD and TPD benefits is denied and dismissed.

2. Employer is not obligated to pay for medical treatment by Dr. Schurig after the date of this decision. If Employee needs further medical treatment, he shall select another physician.

3. Employer shall pay for the MRI done in March 1988.


Dated at Anchorage, Alaska, this 29th day of April,1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark T. Torgerson, Designated Chairman

/s/ Robert Anders
Robert Anders, Member

/s/ Mary A. Pierce
Mary A. Pierce, Member

MRT/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 315t day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Ernest Sylva, employee/applicant, v. Municipality of Anchorage (self‑insured), employer; and Case No. 531719; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of April 1988.

Clerk

SNO

� In his deposition, Dr. Horning explained that: normally when he pushes on a patient's body part, it will (under pressure) eventually give way smoothly. If the patient really has strength but does not put out a good effort, the result is a "ratcheting intermittent giving way". Dr. Horning asserted this is a sign of poor effort. (Horning Dep. at 12).





� In his January 25, 1988 letter Dr. Schurig stated in part: "At one point, Dr. Horning performed B�200 evaluation and caused [Employee] to be bedridden for two weeks following."





� In addition to doctors Horning and Schurig, Employee was also recently examined by Harry Reese, M.D. Dr. Reese diagnosed chronic pain syndrome but made no recommendations regarding work limitations.


� We note the parties presented testimony on the quality of the bus seats and their effect on backs. We further note Dr. Horning's testimony and medical records indicate he took the condition of the bus seats into consideration when he released Employee to work.


� We note that Dr. Horning gave Employee a zero impairment rating for his low back. (Horning Dep. at 15�16).





� We remind Employee he must notify Employer, within a reasonable time, of his selection of another physican. AS 23.30.095(a).





� Since we have not awarded benefits here, Employee's request for minimum statutory attorney's fees and costs under AS 23.30.145(a) is also denied and dismissed.








