ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

MILDRED BROWN,
)



)


Employee,
)
DECISION AND ORDER
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)
AWCB Case No. 518346



)
AWCB Decision No. 88-0124


v.
)



)
Filed with AWCB Anchorage

FELEC SERVICES,
)
May 13, 1988



)


Employer,
)



)


and
)



)

ALPAC/INA,

)



)


Insurer,
)


Defendants.
)



)


We heard this claim for temporary partial disability (TPD) and temporary total disability (TTD) benefits, medical costs, interest and attorney's fees and costs in Anchorage, Alaska on March 30, 1988. Employee was absent but was represented by attorney Joseph Kalamarides. Defendants were represented by attorney Timothy McKeever. We left the record open for submission of a deposition and for briefing on the reasonableness of Employee's actual attorney's fees. The record closed on April 13 when we next met after the above information was due.


On either August 2 or 3, 1985, Employee injured her right arm and shoulder while lifting cargo from an airplane. She testified that when she and another employee had unloaded about three fourths of the plane's cargo, she felt "achy all over," particularly in her right arm and shoulder.
 (Employee February 7, 1988 Dep. I at 115). She helped to finish the unloading and completed her work shift. she testified that until this date, she had Rot had any aches or pains of any kind except with her right foot.
 (Id. at 112‑116).


On Tuesday August 6, 1985 she went to the Tanana Valley Medical Clinic and was examined by Randy Lippincott, a physician's assistant (PA). Employee complained of right elbow pain radiating into the shoulder. She indicated her pain was centered on the right medial epicondyle which was swollen initially but responded to ice and Motrin. (Lippincott August 6, 1985 report).
 Lippincott diagnosed a right arm sprain and prescribed Motrin but did not take Employee off work.


Employee returned to Lippincott and was again examined on August 14, 1985. Employee reported she had been resting at home, and her shoulder felt better She stated her shoulder had bothered her for a year prior to her work injury. (Lippincott August 14, 1985 report). Lippincott found the right shoulder range within normal limits and described Employee's problem as "resolving right shoulder chronic recurrent strain." (Id.) Lippincott gave Employee a return to work note for August 15, 1985.


On August 16, 1985 Employee was given a physical exam by Jean Tsigonis, M.D. Dr. Tsigonis noted Employee was 43 years old and weighed 267 ½ pounds.
 4 The doctor also described the history of Employee's problem in pertinent part:

Mildred is here for a physical exam to determine whether she is able to continue to work or not. Apparently there is some concern because she has had Workers' Comp injuries several times. In 1977, while she was working on the pipeline, she was in a motor vehicle accident and hurt her back and shoulder, and was on Workers' Comp for 6 months. in 1980 she fell on the ice and hurt her ankle and knee, and was on Workers' Comp for 10 months. One year ago she was on Workers' Comp for 4 months, and approximately a week ago she was on Workers' Comp for a week. She describes her work as lifting boxes of 70‑75 pounds, some computer work. She loads and unloads the planes. She says there is a new administration out there now who is concerned about her, and she thinks they want to hire some new employees and get rid of her. She describes her disability now as none. She thinks she is fully capable of working. She has a tender spot in the right upper shoulder which comes and goes, but does not affect her work at all.

(Tsigonis August 16, 1985 report at 1).


Dr. Tsigonis found full range of motion and full strength in Employee's upper and lower extremities, but slight tenderness over the supraspinatus tendon of the right shoulder. (Id. at 2). The doctor's assessment was obesity and chronic, recurrent right shoulder strain. Employee was encouraged to lose weight and continue taking Motrin as needed for the shoulder pain.


Employee was again examined by Mr. Lippincott on August 26, 1985. She had worked from August 35 to August 23, 1985. Then, she resigned from her job and retired from the union over a dues dispute. Employee complained to Mr. Lippincott of right shoulder pain radiating into the back of her hand. Lippincott found decreased range of motion in the right shoulder. Lippincott noted Employee had sustained two previous right shoulder injuries, one in 1977 and the second in 1983, both in work‑related incidents. Lippincott pronounced Employee able to work, and he ordered an arthrogram to rule out a rotator cuff tear. The arthrogram, done on September 6, 1985 was deemed normal.


On September 13, 1985 Employee was examined by John Joosse, M.D., a Tanana Valley Clinic orthopedic specialist. Dr. Joosse examined Employee's hand, wrist, arm and shoulder and indicated the entire exam was normal "except for obesity." (Joosse September 13, 1885 chart motes). The doctor questioned the etiology of Employee’s pain but stated it could be shoulder strain. He recommended physical conditioning and weight loss. He concluded Employee was capable of returning to work in one week when the pain from the shoulder arthrogram had worn off.


On September 23, 1985 Employee went to James Gollogly, M.D. to get a second opinion on her shoulder. Dr. Gollogly x‑rayed and examined the right shoulder and could find no abnormalities.


Also on September 23, 1985 Dr. Joosse wrote Cossette Benson, Insurer's adjuster to update her on Employee's condition. Noting that Employee re‑injured her right shoulder, Dr. Joosse indicated he found Employee "employable" as of September 20, 1985.
 The doctor also stated he advised Employee, as he has in the past, to avoid heavy lifting and repetitive over‑head reaching. (Joosse September 23, 1985 letter). Dr. Joosse later explained that these restrictions related to Employee's obesity and poor physical condition. (December 11, 1985 letter of Northern Rehabilitation Services, Joosse January 23, 1985 letter, and Joosse February 10, 1986 chart note). Dr. Joosse also asserted he did not intend to suggest Employee's restrictions were related to a work injury. He stated he had not "been able to identify any significant injury. . . or any condition that developed as a result of any possible injury. (Joosse February 10, 1986 chart notes).


Nevertheless, Defendant's paid Employee $480.02 in weekly TTD benefits from August 26, 1985 to February 4, 1986. During this time Employee moved back to Georgia (in November 1985) She apparently did not get any medical examinations between September 23, 1985 and March 1986.


On February 5, 1985 Employee started work as a fork‑lift driver at Fort Gillum, Georgia. Employer then stopped the TTD benefits. Employee worked full‑time on this job until she was laid off on July 26, 1986. During this work stint, Employee's physical problems increased and multiplied.


On March 4, 1986 Employee was examined by Linzy Scott, M.D., a Georgia orthopedic surgeon. This was apparently her first medical appointment Since her examination by Dr. Gollogly in September 1985. Dr. Scott diagnosed cervical myositis with accompanied muscle spasms, right shoulder pericapsalitis, and nodular fascitis. Dr. Scott also wanted to rule out carpal tunnel syndrome and thoracic outlet syndrome. He referred Employee to James Bailey, M.D., for an EMG, and he prescribed Butazolidin, Valuim and a pain medication.


Dr. Bailey examined Employee on March 11, 1986. She complained of occasional neck pain radiating into the right upper extremity, upper back pain, right foot numbness and causalgia. Dr. Bailey observed mild loss in range of motion of the shoulders, a Tinel sign on the right wrist and a positive Finkelstein sign on the right. The doctor diagnosed right thoracic outlet syndrome, mild Dequervain's disease (right), fibromyositis and possible right lumbar radiculpathy (although Employee denied low back pain). (Bailey March 11, 1986 report) . Dr. Bailey recommended 'therapy" for the neck and right shoulder, a wrist/hand splint and further testing.


On March 14, 1986 Dr. Scott released Employee to "trial" light‑duty work retroactive to February 5, 1986, her first day as a fork‑lift operator. Employee did not get another medical examination until June 2, 1986 when Insurer sent her to Michael Fleming, a neurosurgeon, for a second opinion. Employee complained primarily of shoulder and neck pain. (Fleming Dep. at 6). Dr. Fleming found normal range of motion in the shoulder, elbow joint and cervical spine, with good strength and sensation intact. (Id. at 8).


Dr. Fleming found no symptoms consistent with carpal tunnel syndrome or thoracic outlet syndrome. (Id. at 10‑11) . He also felt that neither surgery nor a myelogram was necessary at that time. He described his neurological exam as normal. Dr. Fleming asserted Employee's obesity contributed to her problems. (Id. at 17‑18). 


Employer also sent Employee to Grady Clinkscales, M.D., an orthopedic specialist who examined her on July 10, 1986. At the examination, Employee was wearing a neck collar. Employee indicated she developed neck pain radiating into her right upper extremity when injured in August 1985. Dr. Clinkscales noted the history he obtained from Employee differed from her complaints to Mr. Lippincott immediately after the injury. (Clinkscales Dep. at 9).


Dr. Clinkscales asserted it was possible Employee's pre‑existing right shoulder problem was aggravated by the August 1985 injury. (Id at 19). The doctor found no evidence indicating carpal tunnel syndrome on thoracic outlet syndrome. He felt Employee could continue to work as a fork‑lift operator.


Dr. Clinkscales also completed a physical capacities evaluation (PCE). He did not place any limits on Employee's sitting, standing or walking, and he advised Employee could lift up to 35 pounds continuously, and 50 pounds occasionally. He also estimated Employee could return to full‑duty employment in two months. (Clinkscales July 10, 1986 PCE).


On July 29, 1986 nerve conduction studies were performed on the right extremity. In an August 14, 1986 chart note, Dr. Clinkscales described the results as a normal study with no evidence of thoracic outlet syndrome. He noted that EMG studies were "mildly abnormal, suggesting right C6 root irritation. Changes are minor."


Employee did not see any doctors between July 1986 and December 1986. She asserted defendants would not pay for her treatment, and she couldn't afford it. (Dep. I at 170).


Employee returned to Dr. Clinkscales on December 11, 1986 complaining of a burning sensation in the arm and right foot. Her doctor noted Employee had seen doctors Scott and Bailey, and he concurred with their recommendations of physical therapy, cervical traction, heat and massage to the neck area. Dr. Clinkscales noted there was good range of motion in the shoulder and elbow. (Clinkscales December 11, 1986 chart notes) Defendants started paying TPD benefits totaling $284.48 weekly beginning December 11, 19 86 .


Employee next saw Dr. Clinkscales on February 3, 1987 at Insurer's request.
 Dr. Clinkscales again found good range of motion in the shoulder, elbow, wrist and fingers with good sensation in the hand and extremity. He stated Employee could "conceivably" have strained her neck unloading airplanes. Dr. Clinkscales recommended Employee return to work but limited Employee's lifting, pulling and pushing to 40 pounds.


On May 5, 1987 Dr. Bailey re‑examined Employee and again diagnosed right thoracic outlet syndrome, Dequervain's disease of the right upper extremity, fibromyositis and possible lumbar radiculopathy. On May 19, 1987 Dr. Scott admitted Employee to southwest Community Hospital in Atlanta and diagnosed right thoracic outlet syndrome, right carpal tunnel, Dequervain's disease and lumbar radiculopathy. He treated her with cervical and pelvic traction and performed stellate ganglion blocks. Employee was discharged on May 27, 1987. on June 15, 1987 Dr. Scott performed carpal tunnel release surgery on an out‑patient basis.


Employee continued to treat with Dr. Scott. Dr. Scott apparently last examined Employee on September 28, 1987.


Defendants changed Employee's pay type from TPD to TTD benefits on May 5, 1987. These benefits were terminated on October 30, 1987.


On November 12, 1987 Employee was examined, at Defendant's request, by Warner Wood, M.D., an Atlanta orthopedic surgeon. Employee weighed 272 pounds at that time. Dr. Wood noted right shoulder and elbow strain by history, post carpal tunnel release of the right hand and "exogenous obesity." (Wood November 12, 1987 report at 4). The doctor concluded:

This patient has had numerous complaints over an extended period of time and since her injury in 1983, has undergone somatic amplification of her complaints as well as proliferation. Her behavior during my examination indicated sensory patterns and tenderness patterns that were atypical for any organic disease. in my opinion, the diagnosis of carpal tunnel of the right hand occurring several years after her injury is not related to the injury of August 6, 1985, nor any of the earlier injuries. The low back radiculopathy also has nothing to do with those injuries. The thoracic outlet syndrome was never proven and in my opinion, continuing medical care and or surgery have very little to offer except for the scar on the right hand, which in my opinion is not related to her on the job injuries. The patient is capable of working and did work as a forklift operator until the job was terminated.

(Id. at 5).


In his February 8, 1988 deposition, Dr. Wood testified he noted a number of inconsistencies in Employee's medical records and her complaints‑to him. He explained in part:

The doctors ‑‑ so I'm showing, I think that there are certain inconsistencies in the history that the patient gave me, but there are also inconsistencies in the reports or what she said to several different doctors. And there [are] some inconcistencies in the doctors' treatment, as far as I can tell.

For instance, with all these normal studies for carpal tunnel, I don't understand why carpal tunnel surgery was performed. . . . I'm not sure how many, but it's mentioned in one of the reports, that one of the doctors up there, I'm sure, made comments in their reports, I think there are two, that suggested that the patient was embellishing on the findings or what we call somatic amplification. The findings were enlarging.

In other words, the patient comes in with one complaint, and then the complaint seems to expand and go into to other areas which medically don't have a specific physical reason for their connection. I think as you go through the medical record you can see this.

It's an ongoing thing with the patient complaining about one area, and then two areas, and then three areas, and then here we have the right upper extremity, the neck, the upper back, the low back, lower extremity, which these things didn't seem to be present at the beginning, and they seem to have gradually gathered momentum so that: more and more of the complaints are noted in the interval between 1983 through the present date.

Q. Thank you. And can you as a physician, an orthopedic surgeon, with 30 years of experience, postulate any medical explanation that would explain the enlargement of Mrs. Brown's complaints from what they were when she was seen after the accident in August of 1985, when she was seen on August 6th, 1985? . . . .

A. Well, I don't have a physical explanation. In other words, I don't feel that injuring one's left wrist in a fall can strain the right shoulder two weeks later. I don't see any injury to the left wrist causing a carpal tunnel syndrome in the right hand. I don't see any injury in 1983, '84, or '85 causing a carpal tunnel in '87 with no carpal tunnel findings in the interim by the examining electromyographers. I have a hard time relating low back pain that doesn't have its onset for a long time after an injury that's originally to the arm. I think it's difficult to relate arm pain like hand, elbow, and shoulder to pain around the shoulder blade.

Now, one reason I wanted to review the record was to find out if I could ‑‑ whether the reports of pain that she had in the shoulder at the time of her original examination were actually in the shoulder or were they in the shoulder blade area. Because pain in the shoulder blade area suggests the possibility of problems in the neck. Well, her complaints originally weren't around the shoulder blade. They were at the AC joint, and I'm sure that the doctor wouldn't have done an arthrogram for pain around the shoulder blade. So it had to be in the shoulder area itself. And this basically is what is in the reports.

(Id. at 37‑40)


Although Dr. Wood acknowledged Employee could have strained her shoulder in August 1985, he asserted he could find no objective physical indication to restrict Employee from returning to work. (Id. at 50‑51). He added that Employee's August 1985 injury was act a substantial factor in causing any current lifting restrictions on Employee. (Id. at 63).


Employee asserts she is still suffering a work‑related disability. She requests TPD benefits from February 5, 1986 through July 26, 1986, and TTD benefits from July 26, 1986 through the present, with an offset for amounts previously paid.


Defendants argue there is no evidence of an ongoing disability. They argue Employee's work‑related injury was minor and resolved rapidly. They assert Employee's injury was not disabling and Employee was employable at virtually all times since her injury. Alternatively, Defendants argue that any inability of Employee to work is unrelated to her 1985 accident. Defendants also assert they overpaid Employee TTD benefits during the period May 5, 1987 to October 30, 1987 because Defendants paid benefits on the mistaken impression Employee's ganglion block and carpal tunnel surgeries were work‑related.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In this case, we must determine whether Employee was disabled, because of her 1985 work‑related injury, for any period from February 5, 1986 and continuing.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: 'our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleution Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


After carefully reading the depositions and medical reports in the record, we find that Employee's August 6, 1985 injury involved a minor right shoulder and arm sprain. This shoulder sprain was an aggravation of a pre‑existing shoulder injury which was minor in nature, and the arm/elbow sprain was a new injury. We find that Employee returned to work following this injury, and was released for work by Dr. Joosse with limited lifting restrictions. However, these restrictions were unrelated to her work injury.


Furthermore, we conclude, based an a preponderance of the evidence, Employee's arm and shoulder sprain was resolved by the time she returned to work as a fork‑lift operator in Georgia. Any disability after this date (February 4, 1986) was unrelated to her August 1985 injury.


In support of our conclusion we rely primarily on the opinions of Dr. Joosse, Dr. Gollogly, Dr. Tsigonis, Dr. Clinkscales and especially Dr. Wood who examined Employee thoroughly and reviewed all of her previous medical history before drawing his conclusions. We give less weight to most of the reports of Dr. Scott and Dr. Bailey under 8 AAC 45.120(k). Primarily, these reports do not provide an explanation of the relationship between Employee's impairment or injury and her employment with Defendants, the doctors' opinions concerning Employee's working ability and their reasons for their opinions. 8 AAC 45.120(k)(6) and (7). We realize that Employee's attorney attempted to depose Dr. Scott, and both parties made attempts to get additional information from him. However, Dr. Scott was uncooperative, and Employee finally gave up trying to get the necessary information.


In addition, we discount Employee's testimony. She provided, in her first deposition, a right shoulder history inconsistent with the medically documented history on her shoulder. It is clear she had right shoulder problems prior to her August 1985 accident. she finally admitted this in her second deposition.


In her second deposition taken March 21, 1988 Employee attempted to undermine the medical reports of Mr. Lippincott and Dr. Tsigonis. Employee suggested that Lippincott's August 6, 1985 report and Dr. Tsigonis August 16, 1985 physical exam were seriously in error regarding her complaints and her condition. She even disagreed with Dr. Tsigonis' opinion that she had full range of shoulder motion. (Employee Dep. II at 29‑31).


We recognize that medical practitioners make mistakes in reporting medical histories, and occasionally they undoubtedly make mistakes in recording clinical findings. However, we find it highly unlikely that two medical examiners who saw Employee in the same week, reported complaints only to the arm and shoulder, and made almost identical findings concerning the shoulder incorrectly recorded either the medical histories or clinical findings.


Moreover, the histories and findings of Lippincott and Tsigonis are essentially the same as those of Dr. Joosse and Dr. Gollogly who examined Employee during the ensuing month (September 1985). A much more likely explanation of the discrepancy between the 1985 reports of Lippincott and Tsigonis (and their description of Employee's compaints), and Employee's current description of them is that Employee has changed her version of her complaints for self‑serving purposes.


In any event, we conclude, after reviewing all the evidence in the record, that Employee was no longer disabled far employment, because of her work‑related injury, after February 5, 1986. Accordingly, her claim for TPD and TTD benefits, attorney's fees and costs and medical benefits is denied and dismissed.

ORDER

Employee's claim for temporary total and temporary partial disability benefits, attorney's fees and costs, and medical benefits is denied and dismissed.


Dated at Anchorage, Alaska, this 13th day of May, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark Torgerson
Mark Torgerson, Designated Chairman

/s/ Robert Anders
Robert Anders, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mildred Brown, employee/applicant; v. Felec Services, employer; and ALPAC/INA, insurer/defendants; Case No. 5183461 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of May, 1988.

Clerk

SNO

� In her deposition, she described her aches: "You know, like when I have a flu, I be achy all over. This is what I mean." (Employee Dep. I at 155).





� Employee was asked specifically whether she had a prior right shoulder problem: "Not that I can remember. I'm not sure but I don't think so. (Id. at 116). Later, Employee hedged further, suggesting she may have injured the shoulder, but that she was "completely healed" prior to the 1985 injury. (Id. at 205�06).





� In her March 21, 1988 deposition (Dep. 11) at 22, she emphasized that her arms, shoulder and neck hurt.


� Employee is five feet, five inches tall.


� The record reflects Dr. Joosse also treated Employee for a November 1984 injury, to the right shoulder, from loading boxes onto an airplane.





� Employee discussed her condition with Margaret Van Horn, a Georgia rehabilitation counselor on November 21, 1985. At that time, Employee complained of right shoulder pain. In addition, she told Ms. Van Horn she currently weighed 225 pounds but weighed 210 prior to disability. (Van Horn November 21, 1985 report at 2).





� Employee apparently saw Dr. Bailey approximately monthly between December 1986 and May 1987. However, the medical chart notes, allegedly by Dr. Bailey during this period ate difficult to read. in addition, the notes appear to lack patient complaints, the doctor's opinion on Employee's working ability, and, for some exams, medical treatment indicated and the relationship of the injury to Employee's work with Employer. Under 8 AAC 45.120(k), we reduce the weight of Dr. Bailey's and Scott's reports which do not include this information.








