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This claim was heard at Ketchikan, Alaska on March 24, 1988.
 Employee was present and represented by attorney Phillip Pallenberg. Attorney Paul Hoffman represented the Defendants. The record remained open for Employee's attorney's fee request and Defendants' response as well as various depositions. The record was complete on April 20, 1988, and closed on May 5, 1988, our first meeting date after record completion.

ISSUES

1. Should Employee be reevaluated to determine if surgery is necessary?


2. Has Employee's November 18, 1986, injury caused him to be temporarily totally disabled from October 29, 1987, to the present?


3. Is Employee entitled to a vocational rehabilitation evaluation?


4. Is Employee's attorney entitled to attorney's fees and costs?

SUMMARY OF THE EVIDENCE AND ARGUMENTS


At the start of the hearing, Defendants requested that we rule on their Petition to Strike Witness List. At a January 29, 1988 pre-hearing the parties had stipulated to exchange witness lists by February 25, 1988. Defendants timely filed their witness list. Employee's witness list was not filed until March 15, 1988.


Employee's attorney stated that he had forgotten about the witness list until he received Defendants' list. He did not attempt to phone Defendants' attorney and request an extension, or orally advise him of the witnesses he intended to call.


Instead, he dictated the list and instructed his secretary to mail it while he was out of town on business. When he returned to his office, he found that the witness list still had not been served on Defendants, Again, he did not try to phone Defendants' attorney, nor did he have the witness list personally delivered. Instead, it wan mailed to Defendants' attorney on March 15, 1988, less than eight days before the scheduled hearing


Under our regulations, stipulations are binding and a party may be relieved from a stipulation only for good cause. 8 AAC 45.050(f)(3).Under our regulations, the pre‑hearing conference

summary governs the subsequent proceedings. 8 AAC 45.065(c), Employee argued the failure to timely file the witness list was excusable neglect, and that excluding the witnesses was too harsh a punishment.


We found good cause did not exist to excuse Employee from complying with the pre‑hearing stipulation. We concluded the pre‑hearing summary should govern the presentation of witnesses. We have no power to impose monetary sanctions for the failure to comply with stipulations. If stipulations and pre‑hearings are to have any meaning, we must enforce the stipulations unless there is good cause to relieve the parties from their agreements.


In this case Employee's attorney not only failed to timely file the witness list, but failed to take immediate corrective action, such as phoning Defendants' attorney, when he discovered his oversight. In addition, rather than have the witness list personally delivered, he mailed the witness list when it was already 20 days late. considering the short time frames under which we often operate, 20 days is a considerable delay, especially when Employee's attorney made no attempt to immediately correct the initial oversight.


Accordingly, we excluded the testimony of Employee's witnesses unless they were on Defendants' witness list or had already been deposed.


It is undisputed that Employee, a 46 year old millwright, suffered a back injury in the course and scope of his employment on November 18, 1986. Employee and a co‑worker were attempting to remove a valve which weighed about 225 pounds. It was already bent over and it spun on its shaft, apparently while Employee was holding on to it. As the valve snapped over, it "popped" Employee's back. (Erickson Dep. p. 24).


Employee testified at the hearing that he has suffered two Previous injuries to his back while working for Employer. His first back injury occurred in 1984 or 1985 when he stepped into a hole while carrying 100 pounds of tools. He was off work for about three weeks, and then returned to light‑duty work for about three weeks before returning to full duty. (Id. at 26).


In December 1985 when he was pulling a chain from underneath some equipment, the chain got hung up on something while he was pulling on it, and it snapped his lower back. He was off work for about two months. He returned to light‑duty work for about six weeks and then resumed his full duties. (Id. at 27).


Employee reported the November 18, 1986 injury, and on November 26, 1986 Defendants began paying temporary total disability (TTD) benefits effective November 19, 1986. (compensation Report, November 26, 1986).


Employee consulted his family physician, Dr. Bloom, who referred him to Joseph Shields, M.D., an orthopedic specialists On December 12, 1986, Dr. Shields examined Employee and diagnosed a sprain. (Shields Dep. pp. 4 ‑ 5). Over the course of Dr. Shields' treatment, he noted that Employee had developed right calf atrophy and had a positive straight leg raising test (leg pain). (Id. at 6).


Dr. Shields referred Employee to the Swedish Hospital in Seattle, Washington, for a CT scan. The CT scan showed a bulge in the L4 ‑ 5 disc of the lumbar vertebra, which was of questionable significance. It also showed a definite herniated disc at the L3 ‑ 4 level. The radiologist felt the herniated disc was putting pressure on the nerve and causing Employee's right leg pain. The test result was somewhat confusing because calf muscle atrophy is normally associated with disc herniation at the first sacral vertebra, not at the L3 ‑ 4 level. (Id. at 6 ‑ 7).


Dr. Shields released Employee to return to light‑duty work on February 9, 1987. (Id. at 10). Defendants paid TTD benefits through February 12, 1987. (Compensation Report February 13, 1987).


Employee returned to light‑duty work but had difficulty, and returned to Dr. Shields because he felt he was getting worse. Dr. Shields placed Employee on a no‑work status. (Shields Dep. P. 10). Defendants resumed paying TTD benefits. (compensation Report February 27, 1987). Dr. Shields referred Employee to Kenneth Leung, M.D., a spine specialist. (Shields Dep. pp. 7 ‑ 8).


Dr. Leung first examined Employee on March 3, 1987. (Leung Dep. P. 4). He diagnosed L3 ‑ 4 degenerative disc disease with segmental instability. His recommendation was three months of rest and exercise. If Employee did not improve, then Dr. Leung thought Employee should return to be evaluated for surgery. (Id. at 7 ‑ 8). Dr. Leung would have done a bone scan, a CT scan, or some other tests to determine if surgery was appropriate. (Id. at 13).
 The surgery would have been for mechanical instability of the spine, not for neurological problems. (Id. at 15).


Employee had an appointment to return to Dr. Leung for reevaluation of the need for surgery, but Employee did not return. (Id. at 9). Apparently Employee did not return to Dr. Leung because Defendants arranged for Employee to be seen by John Holland, M.D., who is board certified in occupational medicine. He examined Employee initially on July 9, 1987, and reevaluated him on July 23, 1987.


In connection with Dr. Holland's examination, Employee took an electromyogram, a bone scan, and lateral flexion and extension low back x‑rays. (Holland Dep. pp. 4 ‑ 5). The x‑rays were done to look for instability of the motion segments in the lumbar spine. It there is more than 12 degrees of instability between two adjacent segments, then a spinal fusion or some other operation to stabilize the spine might be considered. The x‑rays were read as normal. (Id. at 6 ‑ 7). The bone scan was done to look for abnormalities that might not show up on the x‑rays, and which would indicate that spinal instability existed. It was negative. (Id. at 9 ‑ 10). The electromyogram (EMG), which Dr. Holland believes is the most important diagnostic tool to determine whether a nerve root impingement exists as a result of a disc herniation, was also negative. Considering all the test results Dr. Holland concluded that surgery was not indicated at that time. (Id. at 11).


Dr. Holland testified that Employee's abnormal CT scan is not a useful diagnostic tool. A bulging disc may not correlate with pain. CT scans have a fairly high incidence of false positive. He believes the EMG is a more specific and useful test. Since the EMG was done after the CT scan, the abnormality on the CT scan is not clinically significant. (Id. at 22). The bulge from the calcification that was noted on the CT scan implies a rather old change, and would not be the cause of Employee's acute symptoms. (Id. at 23).


Dr. Holland acknowledged that the negative EMG does not mean that no nerve impingement exists. It means that the impingement is not serious enough to cause an abnormal test result. He believes the only time a diskectomy is indicated, is when there is sufficient impingement to produce abnormal results. A study done at the University of Washington indicates that people who have normal EMG results do not necessarily get significant relief of their leg pain from a diskectomy. (Id. 11, 36).


Dr. Holland's measurement of Employee's right leg indicated the atrophy was about one inch. Dr. Shields' measurement of the right leg showed atrophy of about one and one‑half inches. (Id. at 36 ‑ 37). Dr. Shields is not able to remember when he first noted the atrophy. It is first mentioned in his March 11, 1987, notes. (Shields Dep. P. 9). He thinks he would have noticed it if it was present at the time of Employee's first visit in December 1986, but it is conceivable that he missed it. Dr. Shields believes the atrophy is from the November 1986 injury. (Id. at 17).


At the time Dr. Holland was deposed in February 1988, he had no indication that the atrophy in the calf muscle was continuing or had changed since July 1987. The atrophy or decreased calf muscle size, without a positive EMG, would indicate that a diskectomy was not appropriate. (Id. at 36 ‑ 38).


In his July 23, 1987, chart notes Dr. Holland stated:

He has no evidence of any significant bone, joint or nerve abnormality . . . . Patients with these findings and symptoms tend to improve with 2 months of aerobic conditioning. Anti‑inflammatory medications also help. In our clinic we tend to place work restrictions of no lifting over 40 pounds and no repetitive bending for two months during the period of reconditioning. After that point, we no longer place work restrictions on the patients since there are no objective findings. would make the same recommendations for Mr. Erickson.

. . . .

Once again, although he does have pain, it should respond to two months of aerobic conditioning. I would recommend the above work restrictions during that period of time and then no further work restrictions. There should be no permanent impairment.

If he follows the conditioning program, I anticipate he should be able to return to his normal job duties at the end of 2 months without difficulty. . . .


On August 12, 1987, Employee saw Dr. Shields who determined

that Employee's symptoms were unchanged from his last visit on April 13, 1987. (Shields August 12, 1987 chart note). Defendants continued to pay TTD benefits during the time Employee was in the exercise program. (Compensation Report October 23, 1987).


On September 17, 1987 Employee saw Rick Wood, M.D., while Dr. Shields was out of town. Dr. Wood noted more subjective than objective findings at the time he examined Employee. He did not find any nerve root involvement, only decreased motion due to complaints of pain. (Wood Dep. P. 5 ‑ 6). Dr. Wood recommended that Employee remain off work until he had an opportunity to review Dr. Holland's examination reports. Dr. Wood got those reports and reviewed them before Employee's next visit on October 29, 1987). (Id. at 8).


After the October 29, 1987, examination Dr. Wood stated in his chart notes:

I basically told Palmer I did think he had some degenerative changes in his back and some injury to the disc, but I do not see any evidence of nerve root impingement On examination today. The patient's weight has remained stable at about 300 pounds. I told him I thought this was causing as much problem as the actual mechanical disruption of the low back region. I recommended a trial back at work. I basically discussed what he thought he could handle and finally I recommended that he accept the 20 pound weight limit and initially start out at a 40 hour work week and work 8 hours per day and see how he handles that. He will recheck with Dr. Shields in 2 weeks time.


In his Disability Profile for October 29, 1987, Dr. Wood recommended that Employee try working with restrictions of no lifting over 20 pounds, no more than 40 hours per week, no climbing ladders, and avoiding vibrating machines. The ladders he referred to would be getting up high on a vertical ladder. One or two steps on a step‑ladder would be acceptable. The vibrating machinery was in the nature of heavy equipment or being on a floor that vibrates‑‑like the deck of a ferry over the engine room. (Id. at 15 ‑ 18).


Dr. Holland also testified that being subjected to vibration might cause muscle fatigue and bring on back pain a little sooner. There is nothing to suggest that it causes permanent damage, just increased symptoms. A conditioning program can help to increase a person's endurance so the fatigue will not occur so quickly. (Shields Dep. P. 16).


Dr. Shields does not put much credence in Dr. Wood's restriction to avoid vibrations. A coarse vibration can be bad for disk problems, but a really fine vibration is probably not a problem. (Shields Dep. P. 19 ‑ 20).

Dr. Shields thought the important restrictions were against climbing ladders, the weight lifting restrictions, and the hours worked. (Id.). The ladders Dr. Shields was concerned about were vertical ladders. Working one or two steps up on a five‑foot stepladder would have been all right. As long as Employee did not have to extend his back, which he would not have to do on a stepladder, it would be acceptable. (Id. at 21).


Dr. Holland testified that work  restrictions are arbitrary. All doctors have different rules of thumb on whether they recommend 40‑pound or 20‑pound lifting restrictions. He reviewed Dr. Woods restrictions and thought they were reasonable, on a temporary basis. (Id. at 36 ‑ 38).


Dr. Wood did note some spinal instability in looking at the x‑rays taken by Dr. Shields in December 1986 and the ones taken in connection with Dr. Holland's examination. The degree of instability is so small that Dr. Wood would not recommend a fusion. (Id. at 14).


Dr. Wood testified that the EMG is not as accurate as a CT scan or MRI in ruling out a ruptured disc. (Id. at 24). The December 29, 1986 CT scan indicated a bulge of calcification in the disk. It did not appear to be causing any pressure on a nerve root, It could cause low back pain, but it is not likely that it would cause pain radiating down the leg. It is unlikely that the calcification was from the November 1986 injury; it happened several months or a few years prior to the November 1986 incident. Because Dr. Wood did not treat Employee until 10 months after the incident, it difficult for him to say whether the November 1986 injury caused any damage to the pre‑existing condition. (Id. at 27 ‑ 29).


Following Dr. Wood's release for light‑duty and after Employee completed the exercise program, Defendants arranged for Employee to return to work. Defendants controverted payment of all time loss benefits at that point. (Controversion Notice October 22, 1987).


The testimony of Employee and Defendants' witnesses about the light‑duty work was consistent. Employee returned to work about November 2, 1987. Presumably, it was at the same rate of pay as Employee was earnings at the time of injury since there was no evidence of a wage differential.


Defendants, relying upon Dr. Holland's restrictions, asked Employee to wear a 35‑pound tool belt and work on repairing the Linblad screens. Ladders are used while removing the screens, but it is a five‑foot step ladder. A hoist is used to pick‑up the screens which weigh about 125 pounds. It was agreed the hoist breaks down; the frequency of the break downs was disputed. There are other mechanical means available to move the screens when the hoist breaks down.


The items lifted in the course of repairing the screens weigh from 25 to 35 pounds. There is a vibration in the room which houses the Linblad screens. The screens do not vibrate; an adjacent piece of equipment is vibrating. Employee testified that the vibration is strong; it is causing the cement to crack. He testified the vibration is fast, strong and steady. According to Employee, it is not quite like the vibration on a ferry boat.


Monte Guymon, the maintenance superintendent, testified the vibration is similar to that of a hand held vibrator. According to Richard Robb, the millwright maintenance supervisor, the vibration in the room where the Linblad screens are located is soft, pulsing. The equipment causing the vibration does 1,750 rotations per minute. It transmits the vibration to the floor,


According to Robb, the vibration does not cause tingling in the feet nor is not strong enough to slosh water in a bucket. The vibration is transmitted to the rooms above it. The way the building was constructed it magnified the vibrations. The supervisors' office which is above the Linblad room had to be remodeled. Robb testified that coffee does not slosh or vibrate off the table. In the control room which is directly above the Linblad room, the vibration causes rings to form in a cup of coffee.


Robb testified that the concrete pedestals on which the Linblads are built are cracking from water erosion, not from the vibrations.


Because Employer wanted Employee to perform work that was not consistent with Dr. Wood's restrictions, Employee refused to do the work. Thereafter he was terminated. He has now sought assistance from the State of Alaska, Department of Education, Vocational Rehabilitation Division (DVR). He is enrolled in college course taking accounting, general business math and English. DVR has approved a two‑year program.


At the time of his deposition on February 29, 1988, Dr. Shields testified that he doubts Employee will ever be able to return to heavy work with or without surgery. He does not expect Employee's limitations to improve without surgery. He would expect them to improve with surgery. Even then, it would not be a full release, but much less severe then those imposed by Dr. Wood. (Shields Dep. p. 15).


Dr. Shields thinks Employee should be reevaluated by Dr. Leung for surgery. (Id, at 16). He also thinks Dr. Holland should reevaluate Employee now that Dr. Holland is practicing with Dr. Leung. (Id. at 39).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. SHOULD EMPLOYEE BE REEVALUATED FOR SURGERY?


We find another evaluation for surgery is not necessary. Dr. Leung was considering fusion surgery for a back instability. He was planning to do further diagnostic procedures before doing the surgery. The further diagnostic 

procedures were done in connection with Dr. Holland's examination. There was insufficient evidence of instability on the x‑rays as well as on bone and CT scans to justify surgery. Dr. Wood reviewed these test results and concurred with Dr. Holland's opinion. We find it is unreasonable to have Defendants Pay for another evaluation to see if a fusion is necessary when it has been done twice.


Assuming Employee's disc bulge and herniation are related to the November 18, 1986 incident, and we make no findings that they are, there is no evidence to support another evaluation for surgery for these conditions.


Dr. Leung did not recommend a fusion because of these problems; he recommended the fusion because he believed Employee had spinal segment instability. Dr. Holland testified there is insufficient evidence from the test results to justify surgery as a means of relieving Employee's complaints of leg pain. Dr. Wood testified there was no evidence of neurological involvement or nerve impingement when he examined Employee in October 1987. We conclude that an evaluation for disk surgery is not warranted.

II. IS EMPLOYEE ENTITLED TO TEMPORARY TOTAL DISABILITY BENEFITS AFTER OCTOBER 27, 1987?


The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' compensation Act includes aggravations or accelerations of pre‑existing conditions. See, e.g., Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II); Thornton v Alaska Workmen's Compensation Board. 411 P.2d 209, 210 (Alaska 1966). Liability is imposed on the employer "whenever employment is established as a causal factor in the disability." Smallwood II, 623 P.2d 317 (quoting Ketchikan Gateway Borough v. Saling 604 P‑2d 590, 597‑98 (Alaska 1979)).


A causal factor is a legal cause if "'it is a substantial factor in bringing about the harm' or disability at issue." Id. Whether an aggravation was a substantial factor must be determined by the following test: "[I]t must be shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it.” State v. Abbott, 498 P.2d 712, 717 (Alaska 1972): Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).


We must first determine whether the presumption of compensability attaches. AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Smallwood II the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach. 623 P.2d at 316. The court has also ruled that it is presumed that the disability continues to be the result of the injury. Rogers Electric v. Kouba, 603 P.2d 909 (Alaska 1979). Once the presumption attaches it shifts the burden of production to the employer to overcome Veco. Inc. v. Wolfer, 693 P‑2d 865, 869‑70 (Alaska 1985).


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'." Miller, 577 P.2d at 1046 (quoting Thornton 411 P.2d at 210). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: (1) produce affirmative evidence the injury was not work‑related or (2) eliminate all reasonable possibilities the injury was work‑related. If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact) that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The court has recognized that a work injury may cause only a temporary aggravation of a pre‑existing condition. In that case, the employer is liable only for the period of temporary disability and not for the measures to cure the underlying condition. Jones v. Alaska Workmen’s Compensation Bd., 600 P.2d 738 (Alaska 1979). See also Fairbanks North Star Borough, 747 P.2d 531-32.


In this case Defendants do not contest the initial compensability of Employee's claim. We note that Dr. Leung testified that Employee's back condition was a result of work‑related injuries. (Leung Dep. P. 16). Dr. Shields also testified that Employee's November 18, 1986 injury was an aggravation, and is a substantial factor in his disability. (Shields Dep. p. 48).


Obviously, Employee has some specific spinal changes such as L3 ‑ 4 disc herniation, a bulge of calcification in the disc, degenerative disc disease and slight spinal instability. Based on Dr. Holland's and Dr. Leung's testimony, we find all the problems, except the spinal instability, pre‑existed Employee's November 18, 1986 incident.


We find Dr. Holland believes that Employee's November 18, 1986 injury did not cause any permanent damage. Dr. Holland believed Employee would be able to return to work as a millwright without restriction after completion of a conditioning program.


Dr. Wood imposed temporary restrictions and he believed Employee would eventually be able to work as a millwright without restrictions. Dr. Wood recommended Employee avoid vibrating equipment or a vibration like that on a ferry deck above the engine room.


Dr. Shields agreed with Dr. Wood that Employee could return to work with restrictions in October 1987. Apparently he thinks Employee's problems are permanent since he is now of the opinion that Employee may not be able to return to work as a millwright even if surgery is performed. As noted above, Dr. Shields also testified that Employee's injury continues to cause his current disability.


Although the medical evidence is contradictory and reflects the fact that medicine is still as much an art as a science, we rely upon Dr. Holland's opinions and find Employee's November 18, 1986 incident temporarily aggravated his pre‑existing condition.


We give Dr. Shields' testimony less weight because we find that he is still of the opinion that Employee needs surgery. The weight of the evidence does not support his opinion. Therefore, we question his opinion on the permanency of Employee's condition as well as the duration of disability. We note that Dr. Wood believes Employee's weight is more of a factor in his continuing back problems than any mechanical difficulties.


We find that on July 23, 1987, Dr. Holland gave Employee a release to return to work with restrictions of no lifting over 40 pounds and suggested Employee engage in an aerobic conditioning program. After completion of that program, Dr. Holland thought Employee would be able to work without restriction. Dr. Holland testified that the restrictions a doctor imposes are somewhat arbitrary. He did agree that vibrations can cause a person to feel back pain more quickly. Dr. Holland did not precisely describe the type of vibration to which he referred. Employee did not return to Dr. Holland for a follow‑up examination to determine if the aerobic program had been successful.


Instead Employee saw Dr. Wood. He restricted Employee to no lifting over 20 pounds, no climbing of vertical ladders and believed Employee should avoid vibrating equipment.


Employer asked Employee to perform a job that required lifting over 20 pounds and working in a room with vibrating equipment.


As Dr. Holland did not examine Employee after completion of the conditioning program, we are hesitant to rely upon his July 1987 projected release. Dr. Wood examined Employee after the completion of the conditioning program. He testified that Employee did well in the conditioning program, however, he still felt Employee should initially not lift over 20 pounds. If Employer wanted to rely upon Dr. Holland's opinion, it should have had him examine Employee after the completion of the conditioning program. While evidence was presented that the restrictions imposed by a doctor are arbitrary, we find that evidence coupled with a three‑month‑old projected medical release is not adequate to support a finding that the job offered by Employer was appropriate for Employee.


We find the job Employer offered in October 1987 was not appropriate given the restrictions imposed by Dr. Wood. Since Employee had only a light‑duty release and since there is no evidence of appropriate work being available, we conclude he is entitled to TTD benefits.


Obviously, since Employee's injury was only a temporary aggravation of a pre‑existing condition, TTD benefits cannot continue indefinitely. We find Employee should return to Dr. Wood for an examination of his current condition to help us in determining when Employee returned to pre‑injury status. If the parties are unable to determine the duration of TTD benefits after receipt of Dr. Wood's evaluations, either party may request a hearing‑so we can make this determination. We recognize that the determination may involve some speculation on our part, but this is a case which may require using our discretion. 'Tones, 600 P.2d 738. We retain jurisdiction of the TTD issue.


In the event Dr. Wood is unable to examine Employee within 14 days of the date of this order, the parties should attempt to mutually agree upon another medical doctor to examine Employee. If they are unable to do so, the parties should contact the designated chairman to assist in resolving the problem.

III. IS EMPLOYEE ENTITLED TO A VOCATIONAL REHABILITATION EVALUATION?


AS 23.30.041(c) provides in part:

(c) If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be full evaluated for participation in a rehabilitation plan within 90 days after the date of injury. A full evaluation shall be performed by a qualified rehabilitation professional. . . . If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation . . . .


We conclude that an employee must have a permanent disability as a result of the injury to be eligible for an evaluation under subsection 41(c). We found above that Employee suffered only a temporary aggravation of a pre‑existing condition. As he did not suffer a permanent aggravation, we conclude benefits are not due under subsection 41(c). Employee's claim for a vocational rehabilitation evaluation is denied and dismissed.

IV.  IS EMPLOYEE ENTITLED TO COSTS AND ATTORNEY'S FEES?


Employee sought minimum statutory attorney's fees and costs of $1,995.60. Defendants objected only to the deposition charges of Drs. Shields and Wood. Defendants noted that Dr. Leung charged only $250.00 for his deposition, while Dr. Shields and Wood charged $500.00 and $400.00 respectively. Defendants argue that under AS 23.30.095(f), we should control what they believe are excessive charges.


AS 23.30.095(f) provides:

All fees and other charges for medical treatment or services are limited to the charges that prevail in the same community for similar treatment of injured persons of like standard of living and shall be subject to regulation by the board.


It is not clear that subsection 095(f) applies to charges for depositions since they are not a treatment charges. Assuming it does, we find Defendants failed to present evidence of "the charges that prevail in the same community for similar treatment . . . ." Since Dr. Leung is in Seattle and not Ketchikan where Drs. Shields and Wood live, we find we cannot use Dr. Leung's charges as a basis to determine the charges that prevail in Ketchikan.


We also note that Dr. Shields' deposition lasted about two hours and is 44 pages long. We have no information on how many hours Dr. Wood's deposition took, but it is 32 pages long so presumably it took less time than Dr. Shields' deposition. Dr. Leung's deposition is 29 pages long, and again we have no indication of time it took, We agree that Drs. Wood and Shields' seem to charge top dollar for their depositions, but it does seem reasonable that Dr. Shields would charge something more then Drs. Wood and Leung since his deposition was longer.


We have expressed our preference for medical reports instead of expensive depositions. 8 AAC 45.120(k). Under our regulation 8 AAC 45.160(f) we have imposed some restrictions on costs in an attempt to reduce expenses. We cannot tell whether any of these restrictions should be applied in this case.


In general we encourage the parties to attempt to obtain written reports to clarify a doctor's chart notes or reports, and to stipulate at pre‑hearings that such reports are admissible without cross‑examination. We encourage defendants in general to take the initiative in this matter. We note Defendants in this case scheduled Dr. Holland's deposition although Employee apparently did not object to this report being in evidence. Under these circumstances, it is harder to justify denying Employee's cost request.


As we have not determined the appropriate TTD award for Employee, we retain jurisdiction to enter an attorney's fee award under AS 23.30.145(a) and costs until we have awarded compensation benefits.

ORDER

1. Employee's claims for another medical evaluation for surgery is denied and dismissed.


2. Employee's claim for vocational rehabilitation benefits is denied and dismissed.


3. We retain jurisdiction to determine Employee's claims for temporary total disability benefits, costs and attorney's fees.


DATED at Anchorage, Alaska this 13th day of May, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom, Designated Chairman
Rebecca Ostrom, Designated Chairman

/s/ Thomas W. Chandler
Thomas W. Chandler, Member

/s/ David W. Richards
David W. Richards, Member

RJO:rjo

If compensation is Payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order way be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Palmer I. Erickson, employee/applicant v. Louisiana Pacific Corporation, employer, and Alaska Timber Insurance Exchange, insurer/defendants; Case No. 624508; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of May, 1988.

Clerk

SNO
� The hearing had been scheduled for March 23, 1988, but because the hearings scheduled before it took so long, we postponed the hearing to March 24, 1988.


� Dr. Leung's testimony appears to conflict with his June 16, 1987 letter to Insurer. (Leung Dep. Exhibit 1). That letter implies that surgery had been scheduled without further diagnostic procedures being performed. We assume, however, that Dr. Leung had tentatively scheduled the surgery to follow the testing on the assumption that the test results would confirm the need for surgery.





