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)
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)



)
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)
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)



)


This claim for an adjustment in Employee's compensation rate, an award of temporary total disability (TTD) compensation, temporary partial disability (TPD) compensation, medicals, transportation expenses, interest, penalties, costs, attorney's fees, a deposit of sums with the Department of Revenue (DOR) for future permanent partial disability (PPD) compensation and other future unsatisfied sums and a referral of Employer to the Attorney General's office for prosecution, came before us in Anchorage, Alaska on April 26, 1988. The Employee was present and represented by attorney William Soule. Alaska Husky Battery, Inc. (Alaska Husky), an uninsured employer, was represented by attorney Paul Nangle. The record closed at the conclusion of the hearing on April 26, 1988.


Employee has an eleventh grade education. He worked in restaurants from 1975 through 1978. From 1978 through 1980 he worked as a laborer. From 1981 through 1985 he worked as a general manager for Seattle Furniture Factory. His job responsibilities included supervision, sales, lifting, carrying, receiving, shipping, ordering, hiring and firing. He earned $48,643.38 from this job in 1985.


In 1986 Employee worked for Western Insul Corp. as a laborer. He earned $9,468.45 from this job in 1986.


On July 13th, 1987 Employee began working for Alaska Husky as a laborer. He was to be paid $7.00 per hour, with overtime at $10.50 Per hour. His work schedule was 7:30 a.m. through 5:30 p.m. , five days a work. He anticipated earning $358.75 in gross income per week.


According to Lola Welker, bookkeeper for Alaska Husky, Employee was hired on a trial basis to see if he could handle the job. Among his other job responsibilities Employee was required to do general labor and operate specialized machinery. Employee did not work for Alaska Husky past December 25, 1987. As of the date of hearing Alaska Husky had not hired a replacement for Employee. The president of Alaska Husky subsequently operated the specialized machines on which Employee was being trained. Ms. Welker testified that no other business doing the type of work performed by Alaska Husky is operating in Alaska.


On July 15, 1987 Employee suffered an injury to his right hand while working for Alaska Husky. on July 15, 1987 Employee saw Thomas P. Vasileff, M.D., for treatment of this injury. Dr. Vasileff performed surgery on July 15, 1987 including the placement of pins in Employee's injured hand.


One to two weeks following his injury Employee submitted his 1985 and 1986 tax returns or W‑2 statements to Alaska Husky. Employee requested that he be paid compensation based on these two prior years' earnings. In essence, Employee requested that he be paid compensation as calculated under AS 23.30.220(a)(1) with gross earnings of $581.12 per week ($48,643.38 plus $9,468.45 divided by 100).


Alaska Husky responded to Employee's request by stating that it did not have workers' compensation insurance and could not afford to pay Employee based on his prior two years' earnings. Instead, Alaska Husky stated that it would pay Employee compensation benefits at the rate of $358.75 per week a sum equal to this gross weekly salary. Employee agreed to this calculation.


On August 11, 1987 Dr. Vasileff released Employee for light‑duty work. Ms. Welker testified that Alaska Husky subsequently paid Employee $358.75 per week as TTD compensation from July 15, 1987 through September 7, 1987. Ms. Welker further testified that she originally withheld tax from these payments but later reimbursed Employee for this tax withholding upon notification that taxes should not be withheld from compensation payments. Employee does not believe that he has been fully repaid for these withheld taxes.


Employee returned to work for Alaska Husky on a part‑time basis on September 8, 1987. Employee continued to perform a variety of job duties for Alaska Husky including general labor. Employee continued with this part‑time employment through October 18, 1987. Ms. Welker testified that Alaska Husky paid Employee $358.75 for work during this period. Part of this sum was for salary. The remainder was for compensation benefits.


On October 21, 1987 Dr. Vasileff reported that Employee was not following his work restrictions. Dr. Vasileff therefore recommended that Employee not return to work from October 21, 1987 to November 2, 1987. According to Ms. Welker Alaska Husky paid Employee TTD compensation of $358.75 per week from October 19, 1987 through October 26, 1987.


Dr. Vasileff subsequently recommended that Employee return to work with certain restrictions on either November 5, 1987 or November 16, 1987. (Dr. Vasileff's November 2, 1987 medical report; Dr. Vasileff's deposition, p. 12.)


On November 16, 1987 Employee saw R.W. Garner, M.D., on referral from Dr. Vasileff. Dr. Garner recommended that Employee continue working on a light‑duty basis for the next six weeks with a ten‑pound lifting limitation.


Ms. Welker testified that Employee worked part‑time for Alaska Husky from October 27, 1987 to December 21, 1987. Ms. Welker further testified that Alaska Husky continued to pay Employee $358.75 per week during this period. Part of this sum was for salary. The remainder was considered compensation benefits. Employee was also paid salary or compensation benefits of $358.75 per week from December 22, 1987 to December 28, 1987.


Ms. Welker testified that Alaska Husky paid Employee a total of $3,785.69 in workers' compensation benefits from July 15, 1987 to December 28, 1987. Ms. Welker further testified Alaska Husky paid Employee a total of $4,480.00 in wages from July 13, 1987 through December 28, 1987.


Employee incurred medical expenses related to his July 15, 1987 injury through December 28, 1987. He submitted these bills to Alaska Husky at the time he received them. They have not been paid to date.


Employee also incurred travel expenses to receive medical and physical therapy evaluation and treatment related to his July 15, 1987 injury from July 15, 1987 through December 28, 1987. Alaska Husky has reimbursed Employee for $450 of these travel expenses, at the rate of 30 cents per mile. With the exception of two trips in which Employee drove between his home and Anchorage to both receive medical treatment and carry loads of firewood, Alaska Husky does not object to the payment of the additional transportation expenses Employee claims, including those which occurred from December 29, 1987 to the present. Employee testified that he did not add additional transportation charges for delivery of this wood while he was in Anchorage for medical treatment. The only transportation expenses claimed was mileage associated with receiving medical treatment.


Employee testified that for about two weeks before December 28, 1987 he had an agreement with Alaska Husky that Alaska Husky, would call him if they wanted him to report to work. On December 28, 1987 Employee spoke with Bruce Dalrymple, a member of Workers' Compensation Board staff. Employee testified that Mr. Dalrymple stated that he had just spoken with Ms. Welker and informed Ms. Welker that Employee was entitled to payment of additional transportation expenses. Employee further testified that shortly after this phone call he received a message that Ms. Welker had called. He called Ms. Welker and was informed that he should report to work.


Ms. Welker confirms that she spoke with Mr. Dalrymple and Employee on December 28, 1987. Ms. Welker further testified that she requested that Employee report to work on December 28, 1987.


Employee did report to work on December 28, 1987 between 3:00 and 4:00 p.m. Employee was told that he would be expected to work for 9 ½ hours beginning at: approximately 4:00 p.m. on December 28, 1987, and would be on call 7 days a week in the future.


Ms. Welker testified that Employee was directed to do clean‑up work on December 28, 1987. Ms. Welker further testified that no work emergency existed on December 28, 1987 which required Employee to work for 9 ½ hours and that Employee could have completed this work on the following work day. Ms. Welker stated that Employee would not actually have been required to work a full 9 ½ hour shift on December 28, 1987 and that generally Alaska Husky does not have a night shift for its employees. Finally, Ms. Welker testified that she had been instructed by Mr. Darymple that if Employee quit his job, Alaska Husky would not be responsible for the payment of additional workers' compensation benefits.


Employee worked for approximately 10 to 15 minutes on December 28, 1987. He then decided to quit the job. He felt that he was being pressured or harassed into quitting by Alaska Husky. Alaska Husky has not paid Employee any additional workers' compensation benefits from December 28, 1987 to the present.


Employee saw Dr. Vasileff on December 30, 1987. On January 4, 1988, Dr. Vasileff reported:

I think Martin has a non union and would benefit from a plating and bone grafting. He has quit his previous job and would like to have this taken care of as soon as possible so that he can get on to a normal life.

I think plating with screws and a bone graft are indicated at the present time and we will schedule on an elective basis.

ADDENDUM: Martin is temporarily released for unrestricted work. He will have some pain in his hand but I think he can lift whatever he wants. I do not feel that it will interfere with his present condition. I think he has a non union and using it at this point I do not think will interfere with it going on to a fusion. I think he needs an operation. Once he has the operation though there will be strict precautions given.


Employee testified that he was not aware that Dr. Vasileff released him for work at that time. Employee felt that his physical condition was very limited, that he couldn't lift much with his injured hand and that he had difficulty writing. However, Employee testified that he probably could have done sales or labor work at that time, similar to the type of work that he had done previously for Seattle Furniture Factory and Western Insul Corporation. Employee did not make try to return to work at that time.


On January 26, 1988 Dr. Vasileff performed an additional surgery on Employee's injured hand. Dr. Vasileff described this operation as follows: "Open reduction, internal fixation of second metacarpal. Left iliac bone graft." (Dr. Vasileff's January 26, 1988 operation report.)


On March 7, 1988 Dr. Vasileff recommended that Employee secure vocational rehabilitation. Dr. Vasileff stated: "P[atient] is unable to use rt hand for 6‑12 mo. for manual work‑may have permanent decrease in strength and dexterity." (Dr. Vasileff's March 7, 1988 medical report.)


On March 16, 1988 Dr. Vasileff reported that Employee continued to complain of stiffness and weakness in his hand. Dr. Vasileff found that the Employee was gaining strength and that X‑rays showed an increased healing at the fracture site. Dr. Vasileff recommended physical therapy. Dr. Vasileff stated would rate Martin's permanent impairment at this point to be 30 per cent of his index finger, the index finger is 20 per cent of the hand and that equals six per cent total hand. Certainly Martin will need his plate removed and this can be done in May. He will need physical therapy after that." (Dr. Vasileff's March 16, 1988 medical report.)


On March 18, 1988 Dr. Vasileff reported that Employee had been unable to continue working for Alaska Husky since his July 15, 1987 injury. Dr. Vasileff again estimated a six per cent impairment of the right hand "at this point." Dr. Vasileff stated that he expected to remove the plate and screws in Employee's hand in May of 1988 and that Employee would need additional physical therapy. "After his hand is well‑healed, which will be some time late this summer he may be able to return to his previous occupation doing heavy manual work with Alaska Husky Battery." (Dr. Vasileff March 18, 1988 medical report.) Dr. Vasileff did not release Employee for light‑duty work from January 115, 1988 through April 22, 1988. (Dr. Vasileff's deposition, p. 13.)


Employee testified that the use of his injured hand is presently very restricted. He does not believe that he could have returned to work following the January 26, 1988 surgery. On May 5, 1988. following the April 26. 1988 hearing, Mr. Soule. wrote that Employee had returned to work as a sales person.


Employee requests an adjustment in his compensation rate. Employee particularly argues that his rate should be calculated under AS 23.30.220(a) (1) based on his two years' prior earnings rather than under AS 23.30.220(a)(2), his actual pay at the time of his injury.


Employee also claims that he is entitled to additional TTD benefits. In particular, Employee claims that he is entitled to TTD benefits for all periods between July 15, 1987 and January 24, 1988 when he was paid either TPD benefits or no compensation. Employee bases his claim on the "odd lot" doctrine. Employee also claims that he is entitled to TTD benefits from January 25, 1988 to the present and continuing.


Employee further argues that he is entitled to TPD compensation. The dates Employee claims for payment of these benefits are somewhat difficult to determine and were altered somewhat during the course of the April 26, 1988 hearing. it appears that Employee is requesting additional TPD benefits, at the rate paid for TTD, during periods from July 15, 1987 through December 28, 1987. Employee also requests TPD benefits from December 29, 1987 through January 24, 1988 and from April 22, 1988 to the present and continuing.


Employee further argues that he is entitled to an order, under AS 23.30.155(i), requiring Alaska Husky to deposit sums with DOR as future scheduled PPD compensation. These payments would be based on Dr. Vasileff's six per cent total impairment rating of the hand. Employee also argues that additional unspecified sums should be deposited with DOR for payment of other future benefits.


Employee further requests that Alaska Husky pay him for relevant medical expenses, a vocational rehabilitation evaluation, and transportation expenses and costs. Employee requests the payment of either statutory minimum or actual attorney's fees, whichever are more. Employee argues that he is entitled to interest, and penalties under AS 23.30.070 and AS 23.30.155 on all benefits, including medical expenses.


Finally Employee argues that Alaska Husky should be referred to the Attorney General's office for prosecution under AS 23.30.075. This request is based on Alaska Husky's failure to have workers' compensation insurance, or a certificate of self‑insurance at the time of Employee's injury.


Alaska Husky objects to the calculation of Employee's compensation rate under AS 23.30.220(a)(1). Alaska Husky also objects to the payment of any additional TTD or TPD benefits. Essentially, Alaska Husky argues that when Employee quit his job with Alaska Husky on December 28, 1987 Alaska Husky's obligations to pay any additional compensation ceased.


Alaska Husky does not object to the payment of the following benefits: 1) PPD benefits based on Dr. Vasileff’s impairment rating, 2) claimed medical expenses, 3) vocational rehabilitation evaluation, 4) claimed transportation expenses except for the payment of the two trips discussed above, and 5) costs claimed by Employee with the exception of two hours of investigator time. Alaska Husky agrees to pay either statutory minimum or actual attorney's fees, whichever are less.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Compensation Rate Adjustment

AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) if the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employees gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Our Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
 See e.g., Bufton v. Conam Alaska, AWCB No. 87‑0163 (July 24, 1987); See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that "(i)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted). See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska, 1986). By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


In the present case no dispute exists that Employee's historical gross weekly earnings, as calculated under AS 23.30.220(a)(1), is $581.12. It is also undisputed that Employee was earning $358.75 per week at the time of his injury.


We initially find that a substantial difference exists between Employee's historical gross weekly earnings and his actual wages at the time of injury. We must, therefore, next determine whether his wage at the time of injury would reasonably have continued into the period of his disability.


We do not believe that sufficient evidence was presented for us to conclude that Employee would have continued with his work for Alaska Husky during the period of his disability. Ms. Welker testified that Employee was working for Alaska Husky on a trial basis to see if he could handle the work. Among his other job responsibilities Employee was required to operate certain specialized machines. As of the date of hearing Alaska Husky had not hired another individual to replace Employee. The president of Alaska Husky is now operating these specialized machines. Alaska

Husky's business is the only business of its type in Alaska.


Based on this evidence we find that it is fair to calculate Employee's gross weekly earnings based on his historical wage rather than an his wage at the time of injury. We particularly conclude that Employee should be paid all compensation due based on gross weekly earnings of $581.12. Given the fact that Employee is married, with three children, we conclude that Employee's compensation rate should be $389.91 per week rather than the $358.75 per week which Alaska Husky paid.

II. Temporary Total Disability

The Alaska Workers' Compensation Act defines disability as 'incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment" AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. in Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work.' The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) In Vetter v. Alaska Workmen’s Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or Illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases.' (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing some kind of work) or partial (capable of performing some kind of work) ." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


In the present case Employee claims that he is entitled to TTD compensation during periods from July 15, 1987 to December 28, 1987 when he worked for Alaska Husky and was paid a combination of his regular salary and TPD benefits totaling $358.75 per week. Employee also claims that he is entitled to TTD benefits from December 29, 1987 to the present and continuing.


Employee argues that he is entitled to TTD compensation during periods between July 15, 1987 and December 28, 1987 and from December 29, 1987 to January 24, 1988 under the "odd lot' doctrine. In 2 Larson The Law of Workmens' Compensation 57.51(a), p. 10‑164.66, the "odd lot" rule, as followed by most modern courts, was summarized in a Minnesota Supreme Court decision, Lee v. Minneapolis St. Ry., 230 Minn. 315, 41 N.W. 2nd 433, 436 (1950):

"An employee who is so injured that he can perform no services other than those which are so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist, may well be classified as totally disabled."


We do not find that Employee is entitled to additional TTD compensation for periods between July 15, 1987 and December 28, 1987 under this doctrine. Employee performed certain light‑duty labor work, as well as other more specialized work, for Alaska Husky during this period. This labor work appears to be similar to the same type of work he had done before his employment with Alaska Husky. Employee was paid a total of $4,480 for this work. He was specifically released for this work by his treating physicians given these facts we do not believe that the work Employee performed during these periods falls under the "odd lot" doctrine. We particularly do not believe that this light‑duty labor work was so limited in quality, dependability or quantity that a reasonably stable market for it did not exist. We therefore decline Employee's claim for additional TTD compensation during this period.


We also do not believe that Employee is entitled to TTD compensation for the period from December 29, 1987 through January 24, 1988 under the "odd lot" doctrine. on November 16, 1987 Dr. Garner reported that Employee could return to work on a light‑duty basis for the next six weeks. on January 4, 1988 Dr. Vasileff released Employee for unrestricted work. Employee testified that following the termination of his work with Alaska Husky he felt that while his physical condition was limited he could have done certain sales or labor work similar to the work he had done before working for Alaska Husky. Employee did riot, however, attempt to return to work.


We believe that this evidence supports a conclusion that Employee is not entitled to TTD compensation from December 29, 1987 through January 24, 1988. in so concluding we note that Employee testified that he did not know that Dr. Vasileff had released him for unrestricted work in January 1988. We also note that Dr. Vasileff testified in his April 22, 1988 deposition that he had never released Employee for a return to his prior work with Alaska Husky. Finally, we note our concern with Alaska Husky's actions in calling Employee into work on December 28, 1987 and informing him that he would be required to work a 9 ½ hour shift after Ms. Welker had spoken with Mr. Dalrymple. we find, however, that although Employee may have been somewhat limited in his physical abilities from December 29, 1987 to January 24, 1988, he was able to return to work. Employee was released by his treating physician, as well as by Dr. Garner, to return to at least some type of work. Yet, he did not attempt to find alternate employment to minimize his disability. we therefore deny and dismiss his claim for TTD compensation from December 29, 1987 through January 24, 1988.


We do, however, find that Employee was unable to return to work from January 25, 1988, the date of his second operation, until his recent return to work as a sales person. Dr. Vasileff did not release Employee for any work from January 25, 1988 through, at least, Dr. Vasileff's April 22, 1988 deposition.


I Alaska Husky objects to the payment of TTD benefits during this period because Employee's terminated his employment on December 28, 1987. We do not believe that this constitutes a sufficient basis to deny the payment of TTD benefits during the period from January 25, 1988 to the date of his recent return to work. We therefore award  Employee TTD Compensation during this period of $389.91 per week. The parties shall attempt to resolve the particular date of Employee's return to work and the payment of appropriate TTD compensation during this period. we retain jurisdiction over this issue if the parties are unable to agree.


We also find that given the adjustment in Employee's compensation rate set forth above that Employee should be paid additional TTD compensation during the periods from July 15, 1987 to December 28, 1987 in which he was paid TTD. Specifically, we find that Employee should be paid the difference between $358.75 per week and $389.91 per week, or $31.16 per week, for all periods when Employee was paid TTD compensation from July 15, 1987 through December 28, 1987. Ms. Welker testified that Employee was paid TTD compensation from July 15, 1987 through September 7, 1987 and from October 19, 1987 through October 26, 1987, or 8.6 weeks. Employee is therefore entitled to $267.98 ($31.16 times 8.6 weeks) as additional TTD compensation during this period.

III. Temporary Partial Disability

Under AS 23.30.200 TPD benefits are awarded when an injured employee has sustained a temporary loss of wage‑earning capacity. Loss of wage‑earning capacity is defined in AS 23.30.210:

In a case of partial disability under AS 23.30.190(a) (20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by the actual spendable weekly wage of the employee if the actual spendable weekly wage fairly and reasonably represents the wage‑earning capacity of the employee. If the employee has no actual spendable weekly wage or the actual spendable weekly wage does not fairly and reasonably represent the wage‑earning capacity of the employee, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of the injury, the degree of physical impairment, the usual employment, and any other factors or circumstances in the case which may effect the capacity of the employee to earn wages in a disabled condition, including the effect of disability as it may naturally extend into the future.


In Bailey v. Litwin Corp., 713 P.2d 249, 255 n. 18 (Alaska 1986), the Alaska Supreme 

Court set forth the factors to be considered in determining the wage‑earning capacity:

The Board may fix wage‑earning capacity by considering these factors: (1) nature of the injury, (2) degree of physical impairment, (3) usual employment, and (4) other factors including (a) age, b) education, (c) availability of suitable employment in the community, and (d) the employee's future employment intentions, train ability, and vocational rehabilitation assessment and training.


In Vetter v. Alaska Workmen's Compensation Board., 524 P.2d 264, 266 (Alaska 1974), the court noted‑ "The concept of disability, rest on the premise that the primary consideration medical impairment: as such but rather loss of earning capacity related to that impairment."


In Brunke v. Rogers and Babler, 714 P.2d 795, 780 (Alaska 1986), the court held that the employee has the burden of proving the loss of wage‑earning capacity.


Based on AS 23.30.220, Bailey, and Vetter it is apparent that before we can determine any loss of wage‑earning capacity, we must first find that Employee has a physical impairment resulting from the work‑related injury. In considering the evidence we are mindful of the fact that any doubt as to the substance of medical testimony should be resolved in favor of the claimant. Miller v. ITT Arctic Services, 577 P.2d 1044, 1048 (Alaska 1978).


In the present case, no dispute exists that Employee suffered a physical impairment related to the July 15, 1987 accident. We believe that sums earned by Employee during periods he subsequently worked for Alaska Husky from July 15, 1987 through December 28, 1987 are a fair reflection of his post‑injury wage‑earning capacity at least through January 24, 1988. Employee worked on a part‑time basis for Alaska Husky doing, among other things, light‑duty labor work. He was paid $7.00 per hour, plus overtime. Dr. Vasileff specifically released Employee for this work. Employee had done this type of work before his injury. Earnings from this work reflect his post‑injury, wage‑earning capacity given the nature of his injury, the degree of physical impairment, his age, usual occupation and other relevant factors.


Ms. Welker testified that Employee worked at least part‑time from September 8, 1987 to October 18, 1987 and from October 27, 1987 to December 28, 1987, a 14.4 week period. He was paid a total of $4,264.75 in wages during this period, or $4,480.00 minus $215.25 he was paid from July 13, 1987 through July 15, 1987. He therefore earned a total of $296.16 per week, or $4,264.75 divided by 14.4 weeks. We believe that this sum is a fair reflection of Employee's post‑injury gross weekly wage. Under AS 23.30.210 his wage‑earning capacity or spendable weekly wage is $265.53. As set forth above his pre‑injury gross weekly wage was $581.12. Employee's TPD compensation rate is therefore $177.46.


We believe that Employee is entitled to payment of TPD compensation for the periods from September 8, 1987 to October 18, 1987 and October 27, 1987 to December 28, 1987 at the rate of $177.46 per week. Employee has been paid TPD compensation during this period totaling $700.44. We calculated this sum by subtracting the amount Employer paid for TTD compensation from July 15, 1987 to December 28, 1987, $3,085.25 ($358.75 times 8.6 weeks), from the total compensation benefits Alaska Husky paid for the ‑period from July 15, 1987 through December 28, 1987, $3,785.69. Employee is actually entitled to $2,555.43 for TPD compensation during this period. We calculated this sum by multiplying $177.46 times 14.4 weeks. Employee is therefore entitled to an additional payment of $1,854.99 in TPD compensation during this period ($2,555.43 minus $700.44).


We also believe that Employee is entitled to the payment of TPD benefits for the 3.6 week period from December 29, 1987 through January 24, 1988. Employee was released for, at least, light‑duty work during this period. We believe he could have returned to some type of work and that he would have received approximately what he had previously been paid while working for Alaska Husky from July 15, 1987 to December 28, 1987. We believe that the sum of $177.46 per week is a fair calculation of the amounts owing to Employee for TPD compensation during this period. In total Employee is entitled to $638.86 in TPD compensation for this 3.6 week period.


Finally, we do not believe that sufficient evidence was presented for us to determine whether Employee is entitled to additional TPD benefits from the date of his recent return to work to the present and continuing. We instruct the parties to attempt to resolve any dispute concerning the payment of additional TPD compensation. We retain jurisdiction to consider this issue if the parties cannot agree.

IV. Permanent Partial Disability

We next consider Employee's claim for an order requiring Alaska Husky to deposit with DOR a sum for future PPD benefits and unspecified sums for additional benefits Employee might be entitled to receive in the future.


On March 16, 1988 Dr. Vasileff rated Employee as having a six percent impairment of his hand. Dr. Vasileff has additionally noted, however, that Employee's hand might continue to heal and he might be able to return to his prior occupation with Alaska Husky in the summer of 1988. It is not clear whether Dr. Vasileff expects Employee's impairment to decrease. Notwithstanding Dr. Vasileff’s statements, Alaska Husky has agreed to pay Employee PPD compensation based on this six percent impairment rating. Given this agreement, we find that Alaska Husky should pay Employee $4,959.66 (212 weeks times six percent times $389.91) as PPD compensation for his injured hand. Given the fact that Employee's condition is apparently not stable and stationary we find that an appropriate basis exists to approve Employee's request that this sum be deposited with DOR under AS 23.30.115(i). We therefore direct Alaska Husky to deposit $4,959.66 with DOR by issuing a check payable to the Alaska Department of Revenue and sending it to us at P.O. Box 1149, Juneau, Alaska 99802.

We do not find, however, that a sufficient basis exists to require Alaska Husky to deposit any additional sums with DOR at the present time. Insufficient evidence has been presented for us to reach a reasonable conclusion whether Employee will be entitled to additional benefits in the future. We therefore deny and dismiss this claim at present.

V. Medical and Vocational Rehabilitation Evaluation

Alaska Husky does not oppose the payment of all reasonable medical expenses related to Employee's July 15, 1987 injury or payment for a vocational rehabilitation evaluation. We therefore instruct Alaska Husky to pay these benefits.

VI. Transportation Expenses

Alaska Husky has also agreed to pay all transportation expenses claimed by Employee with the exception of two trips in which Employee both received medical treatment and transported firewood to Anchorage. Employee testified that he has not claimed any mileage for these two trips except amounts directly related to receiving medical treatment. We do not find that the fact that Employee may have carried firewood in his vehicle at the time he received medical treatment to be a sufficient basis to deny reimbursement for this mileage. We therefore find that Alaska Husky shall reimburse Employee for all unpaid transportation expenses claimed.

VII. Interest

Employee claims that he is entitled to interest on all compensation benefits, including medical benefits. in Land and Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984), the Alaska Supreme Court held "that a worker's compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on any money after it is due, from the date it should have been paid." AS 23.30.155(b) provides that compensation payments are due within 14 days after the employer has knowledge of the disability resulting from the injury and every 14 days thereafter while the disability continues.


In the present case, it is undisputed that Alaska Husky was aware of Employee's injury on the day it occurred. Alaska Husky subsequently paid TTD and TPD benefits through December 28, 1987. We have found that Alaska Husky underpaid these benefits. Alaska Husky therefore owes Employee interest on that portion of these benefits which was underpaid from the date each installment was due. in so holding we note that Alaska Husky owes interest on the delayed payment of portions of these TTD or TPD benefits when taxes were initially withheld.


Alaska Husky also owes interest on TPD and TTD compensation awarded from December 29, 1987, from the date each installment was due. We direct the parties to calculate appropriate interest to be paid on these benefits. The board will retain jurisdiction over this issue if the parties are unable to agree.


Employee has also claimed that he is entitled to interest on medical bills which have remained unpaid to date. We have previously concluded that an employee is not entitled to interest on unpaid medical bills unless the employee has paid the bills. Ralph Moretz v. O'Neill Investigation, AWCB Decision No. 87‑0093 (April 17, 1987); Lorrie A. Dickman v. Providence Washington Insurance Group, AWCB Decision No. 87‑0015 (January 21, 1987); Carl E. Evans v. Ken Hull Construction, Inc., AWCB Decision No. 86‑0043 (February 7, 1986). We adopt this conclusion in the present case and deny Employee's claim for interest on unpaid medical bills.

VIII. Penalty under AS 23.30.155(e)

AS 23.30.155(e) provides:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


AS 23.30.155(b) requires an employer to pay the first installment of compensation by the 14th day after he knows about the injury. AS 23.30.155(d) requires an employer who controverts the right to compensation to file a notice on a board‑prescribed form by the 21st day after it has "knowledge of the alleged injury' or before the next compensation installment is due. We construe "knowledge of the alleged injury' to mean knowledge of disability resulting from the injury because compensation is payable only when the employee is disabled.


As stated above, in this case no dispute exists that Alaska Husky was aware of Employee's injury on July 15, 1987. Alaska Husky was also aware that Employee suffered a period of disability as a result of this injury and that Employee claimed, within one to two weeks of his injury, that his compensation benefits should be paid based on his historical earnings, Alaska Husky indicated that it would not pay benefits at this rate because it could not afford to do so. Alaska Husky never filed a notice of controversion.


Given these facts, we conclude that Employee is entitled to payment of an additional 20 percent of all TTD and TPD compensation awarded and unpaid within seven days after it became due as a penalty under AS 23.30.155(e). We do not find that conditions exist which would excuse the payment of this penalty. We instruct the parties to calculate this sum and retain jurisdiction over this issue if the parties are unable to agree.


Employee has also claimed that he is entitled to a penalty under AS 23.30.155(e) for medical expenses. We have previously concluded that medical benefits are not compensation and, therefore, no penalty is due under AS 23.30.155(e) related to these benefits. Ralph Moretz v. O'Neill Investigations, AWCB Decision No. 87‑0266 (October 28, 1987); Margaret Younker v. Alaska National Bank of the North, AWCB Decision No. 840‑348 (October 22, 1984). We adopt this principle in the present case and deny Employee's claim for a penalty under AS 23.30.155(e) on medical expenses.

IX. Penalty under AS 23.30.070(f)

AS 23.30.070(a) requires an employer to file a report of injury with us within ten days after it has knowledge of an alleged work injury. AS 23.30.070(f) provides a penalty for failure to comply with subsection (a):

(f) An employer who fails or refuses to send a report required of the employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the employee or the legal representative of the employee or other person entitled to compensation by reason of the employee's injury or death an additional award equal to 20 percent of the amounts which were unpaid when due.


In the present case, despite the fact that Alaska Husky was aware of Employee's injury on July 15, 1987 it has never filed a report of injury as required under AS 23.30.070(a). Alaska Husky is therefore responsible for the payment of an additional 20 percent penalty on all amounts which were unpaid when due. This sum includes all TTD, TPD and other benefits discussed above.


We conclude that this sum includes medical expenses. We have already concluded that penalties on medical expenses are excluded under AS 23.30.155(e). Our interpretation of AS 23.30.155(e) is based on the language of that statute which refers to an assessment of a 20 percent penalty on an "installment of compensation." However, under AS 23.30.070(e) a penalty is awarded on "amounts which were unpaid when due." This language clearly differs from the language in AS 23.30.155(e), and we believe it refers to all benefits, including medical benefits, payable under the workers' compensation act. We therefore find Alaska Husky liable for the payment of a 20 percent penalty on all benefits which remained unpaid when due, including medical expenses. We instruct the parties. to attempt to calculate this sum and retain jurisdiction over this issue if the parties are unable to agree.

X. Referral to Attorney General's office

AS 23.30.075 states:

Employer's liability to pay. (a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association duly authorized to transact the business of workers' compensation insurance in the state, or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for. If an employer elects to pay directly, the board may, in its discretion, require the deposit of an acceptable security, indemnity or bond to secure the payment of compensation liabilities as they are incurred.

(b) an employer who fails to insure and keep insured employee's subject to this chapter or fails to obtain a certificate of self‑insurance from the board, upon conviction, is punishable by a fine of not more than $1,000, or by imprisonment for not more than one year, or by both. if an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure said corporation or apply for the certificate of self‑insurance, and the person actively in charge of the business of such corporation shall be subject to the penalties prescribed herein and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits for which the corporation is liable under this chapter if said corporation at such time is not insured or qualified as a self‑insurer.


Alaska Husky does not dispute that it did not have workers' compensation or a certificate of self‑insurance at the time Employee was injured. Apparently, Alaska Husky has secured workers' compensation coverage following his injury. Given these undisputed facts, we believe that this case should be referred to the Attorney General's office for possible prosecution under AS 23.30.075.

XI. Costs

AS 23.30.145(b) requires the employer who resists the payment of benefits to reimburse the costs of the proceeding to the prevailing employee. in the present case, the only objection raised by Alaska Husky to Employee's claim for reimbursement of costs is a two‑hour change for investigator's time incurred on January 28, 1988. This sum was billed at a total of $90 and was incurred, according to Mr. Soule, for an investigation to check the corporate status of Alaska Husky to determine whether the corporation has sufficient assets to sue in tort. We agree with Alaska Husky that this sum does not appear to be reasonably required to the present proceeding and deny Employee’s request for reimbursement of this sum. We therefore award Employee $1,475.82 in costs.

XII. Attorney's Fees

Employee has requested reimbursement of attorney's fees of the greater of either his actual fees or statutory minimum fees under AS 23.30.145. Alaska Husky has argued that Employee should receive the lesser of his actual or statutory fees. Given the fact that we are, at present, unable to specifically determine the amount of benefits awarded under this Decision and Order we are unable to reach a specific determination as to the statutory fees which Employee would be entitled to recover. we are, therefore, unable to resolve this issue. We instruct the parties to attempt to resolve this issue upon the resolution of other issues discussed above. We note that no dispute exists that Employee is entitled to receive either his statutory or actual fees. We also note that in reviewing this Decision and Order it appears that statutory or actual fees would be roughly the same. We retain jurisdiction over this issue if the parties are unable to agree.

ORDER
1. Alaska Husky shall pay all benefits to which Employee is entitled based on a $389.91 per week compensation rate.

2. Alaska Husky shall pay Employee TTD compensation of $267.98 for periods between July 15, 1987 and December 28, 1987.


3. Alaska Husky shall pay Employee TTD compensation of $389.91 per week from January 25, 1988 through the date of his recent return to work.


4. Alaska Husky shall pay Employee additional TPD benefits for the period from July 15, 1987 through January 24, 1988 of $2,493.85.


5. Alaska Husky shall deposit a sum of $4,959.66 for anticipated future PPD compensation by forwarding to us, at P.O. Box 1149, Juneau, Alaska 99801, a check in this amount payable to the Department of Revenue.


6. Alaska Husky shall pay all medical and transportation expenses and pay for a vocational rehabilitation evaluation as discussed in this Decision and Order.


7. Alaska Husky shall pay interest as set forth in this Decision and Order.


8. Alaska Husky shall pay penalties under AS 23.30.155(e) and AS 23.30.070(f) as set forth in this Decision and Order.


9. The board directs that this case be referred to the Attorney General's office for possible prosecution under AS 23.30.075.


10. Alaska Husky shall pay Employee costs of $1,475.52.


11. Alaska Husky shall pay Employee's attorney's fees as set forth in this Decision and order.


Dated at Anchorage, Alaska, this 26th day of May, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Thatcher R. Beebe
Thatcher R. Beebe, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R. Scott
Donald R. Scott, Member

TRB/fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Martin L. Larson, employee/applicant; v. Alaska Husky Battery, Inc. (Uninsured), employer, defendant; Case No. 713460; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of May 1988.

Clerk

SNO

� The wording of pre�1983 subsection 220 and post�1983 subsection 220 a�re not the same; however, the underlying concept of both statutes is similar. Pre�1983 subsection 220(2) and post�1983 subsection 220(a) (1) are both premised on the worker's historical earnings. Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220 (a) (2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.











