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We heard this claim for temporary total disability Compensation temporary partial disability compensation, permanent partial disability compensation, medical benefits, vocational  rehabilitation, attorney's fees and costs in Anchorage, Alaska on January 7, 1988.
 The employee attended the hearing and attorney Eric Olson represented him. Attorney Phillip J. Eide represented the employer. Attorney David T. Hunter represented the employer's previous insurer, Lloyd's of London. The record remained open at the end of the hearing for documentation of attorney's fees by the employee and possible responses by the defendants. We received a sworn affidavit from the employee's attorney on January 14, 1988. Neither defendant responded to the fee documentation. We closed the record on February 3, 1988, our next meeting date following the passage of a reasonable time for receiving any responses mailed by the January 20, 1988 deadline.


From 1974 until 1984 the employee worked in a customer service agent/cargo position for the employer, The position generally entailed loading and off loading baggage and cargo carried by plane. in 1976 he injured his back lifting some baggage. He lost time from work and received compensation and medical benefits. On several occasions since 1976, the last being in 1984, the employee lost time from work due to back pain. This hearing involved claims for compensation, medical benefits, and vocational rehabilitation based on his back condition. It also involved the employer's contention that its insurer at the time of the 1976 injury (Lloyd's) retained liability for any compensation or medical benefits owed the employee.

ISSUES
1. Is the employee entitled to receive temporary total disability compensation.

2. Is the employee entitled to receive temporary partial disability compensation and permanent partial disability compensation.

3. is the employee entitled to receive physical therapy.

4. Is the employee entitled to receive vocational rehabilitation.

5. Is the employer or Lloyd's liable for any compensation or benefits owed the employee.

SUMMARY OF EVIDENCE

The employee testified in a May 18, 1987 deposition, at the June 10, 1987 hearing, and at the January 7, 1988 hearing. He stated he is 42 years old and worked for 10 years for the employer until its bankruptcy. He completed the eleventh grade. He injured his back for the first time in 1976 while unloading the belly compartment of an aircraft. He missed two weeks of work. After that time his back was never the same. He continued to have low back pain and believed he lost time from back pain once or twice a year thereafter. He only had workers' compensation claims in 1976, 1979, and 1980 but believed he took regular sick leave on other occasions. He lost time from work due to back pain occurring after heavy lifting. Rest relieved the pain and he saw his family doctor on occasion.


The requirements for lifting varied over the years depending on the nature of the motor he held. He belonged to a union and was able, due to his seniority, to secure less demanding work. His back still bothered him however. In 1984 he worked at Prudhoe Bay. He could not clearly recall what heavy lifting he did on September 23, 1984 but his back hurt badly. He saw a physician's assistant and returned home to see his doctor. Re missed only one week from work because he had two weeks of rest and relaxation timeand then some additional time off due to shift realignment. He returned to work and took a less desirable customer service agent position which was primarily clerical in nature. On November 14, 1984 he was laid off due to the employer's bankruptcy. The employer never called him back from layoff.


The employee stated he filed for and received unemployment insurance. Employee's exhibit one from the June 10, 1987 hearing was a list of the time periods during which he received unemployment insurance. He first received it for the period beginning December 1, 1984 and last received it: for the period ending September 24, 1985. He admitted he certified he was able to work during those periods. He also stated he sought employment with other airlines but obtained only one interview. He believed his back status kept him from getting work as a result of his interview with Alaska Airlines. He stated the industry generally hires customer service agents at entry level and then allows them to work up to more responsible positions.


On September 23, 1985 he started full‑time employment as a custodian for the Kenai Peninsula School District at $9.54 an hour. The job involved less heavy lifting than the customer service agent cargo position. He worked full‑time until the end of the school year. He returned to full‑time employment in the fall and kept it until February 1987, obtaining a raise to $10.50 an hour. At that time he went to part‑time hours to maintain his health insurance. On January 31, 1987 he had begun a full‑time job with Frontier Training Center as Supervisor of Janitorial Services. That somewhat less physically demanding job involved instructing developmentally disabled adults in janitorial work, supervising their efforts, and marketing their services. it paid $10.67 an hour. He stated in his deposition he accepted that job because of possibilities of advancement and increased job satisfaction. (Haas Dep. 88). At hearing he added a desire to do less strenuous work also played a part in his decision. He continues to be employed at Frontier Training Center.


He stated that physical therapy was prescribed in September 1985. The employer stopped paying for it after he began working for the school district. He believed the therapy improved his condition somewhat hilt was a long‑term proposition. Since he cannot afford physical therapy he stopped going after running up an unpaid bill of $3,180.00. He does home exercises which, while of some benefit, are not as effective as therapy. He stated that his back has been the same since 1976, in that he has pain if he does too much lifting. However, he also stated that since the 1984 injury it takes less to hurt his back and longer to recuperate. He has not seen a physician since December 1986.


He believed additional training would increase his ability at work and possibly result in increased pay. Employee's exhibit six at the June 10, 1987 hearing listed some courses and seminars his employer felt would benefit him. At the January 7, 1988 hearing he conceded, through counsel, that his present job represents "suitable gainful employment."


Dan Kay testified at the June 10, 1987 hearing. He worked for the employer since 1981 as a Labor Relations Specialist, Director of Personnel, and finally as Vice President for Human Resources. He stated the employer ceased normal operations and declared bankruptcy in November 1984. For a short period of time it carried on some operations as an airline, "New Wien." He stated the employer no longer conducts airline operations. He stated that in November 1984 the employee and approximately 800 other customer service agents were laid off. At its peak, 'New Wien" only employed 70 customer service agents. Those customer service agents received wages of $8.25 or $8.50 an hour. Part of his job in 1984 involved trying to place laid‑off employees in positions with other airlines. He stated there were "virtually no' openings in November 1984.


He stated that in addition to his knowledge of the employer's wage rates he knew the wage rates paid by other members of the airline industry. Information relating to the other members' wage rates came from the Air Conference Association and surveys conducted by the employer independently. He also conducted a customer service wage survey for the employer in May 1987. The results of that survey were admitted as defendant's exhibit 1 at the June 10, 1987 hearing.


He stated that industry practice dictated that customer service agents be hired at an entry level position despite experience gained at other airlines. Since American Airlines adopted a two‑tier wage scale in 1984, the other airlines also moved to lower wage rates by paying new hires less than that paid employees hired before institution of the lower "B" scale. Consequently, newly hired customer service agents make much less than the previous wage rates. He testified that in 1985 newly hired customer service agents made between $5.40 and $9.25 an hour. After one year they made between $5.60 and $10.66 an hour. His 1987 survey revealed newly hired customer service agents made between $5.80 and $9.47 an hour. After one year they made between $5.80 and $10.88 an hour.


Peter Fisher, M.D., testified at the January 7, 1988 hearing. Dr. Fisher stated his 40 years professional experience included internal medicine, family medicine, and treatment of trauma. Since 1980 he has consulted on forsenic medicine and industrial injury evaluation. He frequently testifies on workers' compensation and personal injury claims. He had not spoken to or examined the employee. He had also not reviewed any x‑rays or CAT scans. However, he had reviewed medical records relating to the employees 1976, 1979, 1980, and 1984 injuries. Those records included radiological reports concerning x‑rays and CAT scans. Dr. Fisher also reviewed the employee's deposition and listened to testimony at the January 7, 1988 hearing.


Dr. Fisher testified the employee's September 23, 1984 injury aggravated, accelerated, and combined with the preexisting back condition. He believed the 1984 injury was a substantial factor in bringing about the current disability. Dr. Fisher did not believe the employee should work as a customer service agent or custodian because of likelihood of further back injury. Dr. Fisher believed that the employee's back was "fragile' before the 1984 injury due to the earlier injuries. He believed the employee's series of injuries successively weakened the back. Each time the employee recovered but always to a level slightly worse than existed before the injury. He concluded the employee's condition was substantially changed by the 1984 injury.


Dr. Fisher stated the primary consideration in reaching his opinion was the medical history he obtained from the records he reviewed. He did not find it essential to develop the history himself rather than rely on that prepared by other physicians. He did not feel handicapped by not having examined the employee or the original radiological films. Generally speaking, he believed either a treating physician or a consultant could become an advocate for one side. He believed it occurred somewhat more commonly in the case of a treating physician on behalf of a patient. In this case he was not an advocate for any position previously made known to him.


He stated he did not know Edward Voke, M.D., or Robert Fu, M.D., or have any reason to doubt their competence. He disagreed with their conclusions expressed in several reports. Dr. Voke, a board‑certified orthopedic surgeon, saw the employee for purposes of formulating a "second opinion" in 1985. In his October 5, 1985 report Dr. Voke diagnosed "chronic lumbar facet syndrome" and arranged a CAT scan to rule out a herniated intervertebral disc. Dr. Voke prescribed lap swimming and physical therapy. On October 28, 1985 Dr. Voke noted a CAT scan had been performed. He released the employee to return to work as a custodian and, inferentially, for customer service agent. He continued to prescribe "moist heat, massage, ultrasound, and mild exercise."


Dr. Fu, a rehabilitation medicine specialist, saw the employee on June 12, 1986. He found no neurological deficits and noted x‑rays from 1985 revealed no specific findings aside. from mild degenerative changes, Dr. Fu believed the chronic back pain indicated recurrent facet Syndrome. On August 22, 1986 Dr. Fu wrote: "[The employee] is still suffering from the same problems he had 8 years ago and still has the pain in his back which is not changing. He does not have a new incident or cause for his low back pain but a continuing nature of involvement for his back." Dr. Fu estimated permanent disability of 'at least 5%."

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Temporary Total Disability

The employee returned to work following his September 23, 1984 injury and was laid‑off on November 14, 1984. He did not work again until he began working for the Kenai Peninsula School District as a custodian an September 23, 1985. He seeks temporary total disability compensation for that period, less the time he received unemployment insurance. Temporary total disability compensation may not be paid while unemployment insurance is being received. AS 23.30.187.


The Alaska Workers' Compensation Act defines "disability' as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. in Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that: impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: “Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases.' (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work) .” Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


The employee stated he does not believe he could work in a customer service agent/cargo ramp position. Dr. Fisher also testified the employee should not handle baggage or work as a custodian. However, the employee returned to work after each of his back injuries and 1984 was no exception. He had returned to a position, which involved less lifting, several weeks after his September 1984 injury. He also certified he was able to work for unemployment insurance purposes in 1984 and 1985. He testified he sought work as an entry level customer service agent with other airlines during that period. in 1985 and 1986 both Drs. Voke and Fu found the employee able to work. we find by a preponderance of the evidence that the employee could have returned to a customer service agent position if one was available.


Dan Kay testified the employee's bankruptcy put 800 customer service agents out of work in November 1984 and jobs were consequently hard to find. We find, based on a preponderance of the evidence, that the employee was not totally disabled during the period from November 14, 1984 through September 23, 1985. We therefore deny his claim for temporary total disability compensation.

2. Partial Disability Compensation

Compensation for PPD benefits is provided in AS 23.30.190. Subsection 190(a)(20) applies to "unscheduled" injuries such as Employee's back injury.

[I]n all other cases in this class of disability the compensation is 80 percent of the difference between the spendable weekly wages of the employee and the wage‑earning capacity of the employee after the injury in the same employment or otherwise, payable during the continuance of the partial disability, but subject to modification by the board on its own motion or upon application of a party in interest; whenever the board determines that it is in the interest of justice, the liability of the employer for compensation, or any part of it as determined by the board, may be discharged by the payment of a lump sum.


Our Supreme Court has repeatedly emphasized that disability compensation in Alaska is a function of lost earning capacity:

The concept of disability compensation rests on the premise that the primary  consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974) (emphasis added). See also Bailey v. Litwin Corporation, 713 P.2d 249, 253 (Alaska 1986) and Ketchikan Gateway Borough v. Saling, 604 P.2d 590 594 (Alaska 1979). Regarding the determination of wage‑earning capacity, AS 23.30.210 provides:

In a case of partial disability under AS 23.30.190(a)(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by his actual earnings if the actual earnings fairly and reasonably represent his wage‑earning capacity. If the employee has no actual earnings or his actual earnings do not fairly and reasonably represent his wage‑earning capacity, the board may, in the interest of justice, fix the wage‑earning capacity which is reasonable, having due regard to the nature of his injury, the degree of physical impairment, his usual employment, and any other factors or circumstances in the case which may offset his capacity to earn wages in his disabled condition, including the effect of disability as it may naturally extend into the future.

Our Supreme Court has held that "other factors" include age, education, availability of suitable employment in the community, the employee's future employment intentions, trainability, and vocational rehabilitation assessment and training. Bignell v. Wise Mechanical Contractors, 651 P.2d 1163, 1167 (Alaska 1982); Hewing v. Peter Kiewit and Sons, 586 P.2d 182, 186 (Alaska 1978); Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974); Hewing v. Alaska Workmen's Compensation Board, 512 P.2d 896, 899 (Alaska 1973).


Thus an employee must suffer both a permanent medical impairment and a loss of earning capacity to be entitled to unscheduled permanent partial disability benefits. An employee's actual post‑injury earnings are presumed to fairly and reasonably represent his wage‑earning capacity absent evidence that post‑injury earnings are an unreliable basis for estimating capacity. Hewing, 586 P.2d at 186 (citing 2 A. Larson, The Law of Workmen's Compensation 957.21 at 10.39 to 10.40 (1976)). it is not necessary to precisely compute an employee's lost earning capacity but, rather, to fairly represent lost earning capacity. Bailey 713 P.2d at 256.


In Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986), our Supreme Court held that an employee has the burden of proving loss of wage‑earning capacity for purposes of determining his or her PPD benefits for an unscheduled injury. The court concluded as follows:

This approach is sensible. Since Alaska relies on earning capacity and not physical impairment, the impact of an unscheduled injury must be proven. The employee can best produce information of his post‑injury earnings. It is not an unreasonable or unfair burden to place on the employee. The Board still retains the power to make a separate calculation if justice so requires, pursuant to the statute.

Id. at 801.


Based on Dr. Fu's letter, we find the employee has a permanent medical impairment due to his back condition. However, to be entitled to receive temporary or permanent partial disability compensation, the employee must suffer a loss of earning capacity. In that determination we must consider wage levels at the pre‑injury employment as well as those at post‑injury employment. Fairbanks North Star Borough School District v. Crider, 736 P.2d 770, 773 (Alaska 1987).


Based on , the testimony of Kay and the employee, we find that the employer's bankruptcy ended the employee's opportunity to earn $16.00 an hour or more as a customer service agent. They agreed that when seeking employment with another airline the employee would have had to begin in an entry level position. We find entry level positions paid between $5.40 and $9.25 an hour in 1985 and $5.80 to $9.47 an hour in 1987. During that period the employee made $9.54 to $10.50 an hour at the school district and $10.67 an hour at Frontier Training Center. We find the employee has not suffered a, loss in earning capacity attributable to his back injuries, as opposed to the downturn in the economy and lower airline industry pay rates, despite his physical impairment. We therefore deny his claim for temporary and permanent partial disability compensation.

3. Physical Therapy

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. "if the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983), See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a), See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑ 0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7M (Alaska June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at: 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


Physical therapy was prescribed by Dr. Voke in October 1985. The employee received two months of therapy for which the employer paid. The employee then returned to physical therapy in May 1986 and continued until September 1986. Based on his testimony, the employee apparently got some relief from the therapy but believes long‑term therapy would be necessary to strengthen his back. We have no evidence whether Dr. Voke intended the physical therapy to run longer than two months. We find, in the absence of a prescription for physical therapy more recent than October 1985, the reasonableness and necessity of continued physical therapy is not proven. We therefore deny the employee's request for $3,180.00 for physical therapy in 1986 and continued physical therapy.

4. Vocational Rehabilitation

Under AS 23.30.041 an evaluation by a qualified rehabilitation professional must be performed in order to determine the necessity of a vocational rehabilitation plan. in determining the necessity of a plan, the ability of the employee to return to suitable gainful employment without a plan must specifically be addressed. Based on the evidence and the employee's concession that his current employment constitutes suitable gainful employment, we find he can and in fact did return.

5. Liability for Medical Treatment

Because we have denied the employee's claim for physical therapy, we have no request for medical treatment before us. However, in the future the employee may have occasion to seek additional treatment under AS 23.30.095 (a). For that reason we consider the employer's contention that Lloyd's is responsible for the employee's compensation or benefits under the "last injurious exposure' rule.


We apply the rule as formulated by the court in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979). We find the testimony of Dr. Fisher and the employee raise 'the presumption of compensability against the employer. We find the opinions expressed in the notes of Dr. Voke and Fu substantial evidence rebutting the presumption. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The presumption therefore drops out, and all elements of the claim against the employer must be proved by a preponderance of the evidence. Veco, Inc. v.Wolfer, 693 P.2d 865, 870 (Alaska 1985).


Although Drs. Voke and Fu diagnosed chronic facet syndrome, neither stated the condition couldn't be worsened by repetitive heavy lifting. Dr. Fisher stated his opinion that repetitive heavy lifting could, and in fact did, aggravate and accelerate the underlying condition. The employee stated that since the original 1976 injury his back never returned to normal and he was subject to periods of excruciating pain after heavy lifting. He also stated, though, that since the 1984 injury his back is more easily injured and takes longer to recuperate. He also stated he does not believe he could work as a customer service agent any longer. Because he has not worked as a customer service agent since November 1984, and has worked in less physically demanding positions, we cannot compare his time off work due to his back before and after 1984. However, we find, by a preponderance of the evidence, that the 1984 injury aggravated his pre‑existing condition. We find the 1984 injury was a substantial factor in bringing about the harm involved (a permanent worsening of his back condition resulting in a lower threshold of injury and longer recovery period). we conclude that under the "last injurious exposure" rule the employer, and not Lloyd's, is liable for any medical benefits the employer may need for his back condition.


The claims against Lloyd's are denied and dismissed. For that reason, we do not reach the question of whether any claims against Lloyd’s based on the 1976 injury would be barred by the statute of limitations.

ORDER
1. The employee's claims for temporary total disability compensation for the period from November 14, 1984 through September 23, 1985 and temporary and permanent partial disability compensation thereafter are denied and dismissed. 

2. The employee's claims for physical therapy and vocational rehabilitation are denied and dismissed.

3. The employee's claims for attorney's fees and costs are denied and dismissed.

4. Wien Air Alaska shall provide reasonable and necessary medical care consistent with AS 23.30.095(a) for the employee's 1984 low back injury.

5. The claims against Lloyd's of London are denied and dismissed.


Dated at Anchorage, Alaska, this 27th day of May 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

PFL/fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may he appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dennis J. Haas, employee/applicant; v. Wien Air Alaska (Self‑insured) , employer; and Lloyd's of London, previous insurer/defendants; Case Nos. 407436/102236; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of May 1988.

Clerk

SNO

� After a hearing on June 10, 1987 another panel found Lloyd's a necessary party to the claim. The parties agreed at the January 7, 1988 hearing that the admitted exhibits and audiotape record of the June 10, 1987 hearing would be made a part of the record here. We reviewed the audiotapes and exhibits. We relied upon them in our deliberations. Approximately five minutes of the testimony of witness Dan Kay, at the beginning of tape two side two, could not be replayed audibly on our available equipment.








